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On July 1, 1985, the United States Suprenme Court, in O eburne Living
Center v. the Gty of Ceburne, Texas, ruled that the city's zoning ordi nance
whi ch excl uded a group hone for nentally retarded persons froma nulti-use
zone is a formof irrational prejudice and invalid under the equal protection
clause of the Fourteenth Arendnment to the United States Constitution.
However, the court held that mental retardation was not a quasi-suspect
classification requiring "heightened scrutiny-" legislation affecting the
nental ly retarded need only be rationally related to a legitinmate
governnental purpose. This standard all ows governnent both to pursue
policies to assist the retarded and to engage in activities that burden them
in only an incidental manner. For a summary of the case, see Constitutiona
chal | enges, pages 36-41.

According to the court, |awakers have been addressing the difficulties of the
mentally retarded "in a manner that belies a continuing antipathy or
prejudi ce and a corresponding need for nore intrusive oversight by the
judiciary ...."The court has spoken; but pockets of prejudice remain to be
overcome, as this survey revision will indicate. Mreover, the considerable
gains were not facilely achi eved, but were hard-fought, hard-won battles.
Cenerally, passage required three separate |egislative sessions, and anot her
three to defeat attenpts to weaken the | egislation.

Al t hough zoning | egislation allow ng group hones for persons with
physical and nmental inpairments in residential areas passed the Kansas
Assenbly, the bill died in the Senate commttee, the victimof opposition to
persons with nental inpairnments. Anmendnents to strengthen Florida' a | aw
passed the Assenbly, but the bill was withdrawn by its"sponsor when the
Senate conmittee, yielding to | obbying of the League of G ties and Honeowners
Associ ation, attached a restrictive covenant anendnent. Louisiana defeated
three separate anendnents to weaken its zoning |law.. The anmendments attacked
the definition of comunity homes for six or fewer mentally retarded
i ndividuals (and two live-in staff) as single-famly units.



For an equal protection clause challenge to Louisiana' s zoning | aws
(Cdark v. Manuel, 1985), see the ruling of the Louisiana Suprene Court,
citing the opinion of CCA5 in the Oeburne case, on p. 34. The ruling in
Cark v. Manuel was instrunental in the defeat of the amendnents.

Anot her interesting constitutional challenge arose in Connecticut when
a Geenwich Tax Revi ew Board reduced assessnents for houses near a group
horme for nentally ill adults (p. 43).

There was good news. After five years of legislative indifference

M ssouri attai ned state zoning legislation. They credited their success to
hard wor k

It's a first, but state zoning |egislation passed "surprisingly easily"
in Texas, according to the Devel opnental Disabilities Council |egislative
staff. A "famly home" (six disabled persons, regardless of |ega
rel ati onship, and two supervisory personnel) for the disabled is permtted
in all residential zones or districts in the state. "D sabled" enbraces
physi cal or nmental inpairnments, defined conprehensively.

Amendnents to West Virginia's |aw newy opens single-famly and dupl ex
zones to group residential facilities, but a conditional or special use
permit is allowable in single-fanmly zones if the hone is to be occupied by
nmore than six persons with devel opmental disabilities (and three
supervi sors) or behavioral disabilities.

I n Pennsylvania, a concurrent resolution, adopted in the 1985
| egislative session, urged all nmunicipalities to review their ordinances to
facilitate state policy that the devel opnental ly disabl ed, physically
di sabl ed, elderly, nmentally ill, and children enjoy the benefits of
conmuni ty residential surroundings.

Due to a legislative logjam zoning legislation in A abana failed to
nove out of conmittee, but will be reintroduced in the next session
Fl orida, too, plans on reintroducing its anendnents in the next session
this tinme starting in the Senate. A zoning coalition is already at work,
talking to |l egislators.

Wth the Devel opnental Disabilities Councils as the instigators,
nmovers, and shakers, thirty-three states (66 percent) and the District of
Col unmbi a have achi eved state zoning |laws, nmore than half since 1978. This
brings into sharp focus the progress nade in the past decade in integrating
persons with devel opnental disabilities into the mainstream of society by
maki ng comunity residential opportunities available in residential areas,

t hereby enhancing the quality of their lives and the comunities in which
t hey reside.
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"Nothing that is a matter of statew de concern can be a nunicipa
affair. Altered conditions of society can change what once was a
muni ci pal affair into a matter of general state concern.”

The present decade has witnessed a dramatic shift in social, legal, and
political views of handi capped persons. The historic approach to
residential services through custodial supervision in an institutiona
setting has been supplanted by a declared public policy of integration into
t he mai nstream of society through the nornalization process.

Successful deinstitutionalization, however, is dependent upon the
availability of appropriate community |iving arrangenents; and the supply
has been incomensurate to the need.

Excl usi onary zoni ng ordi nances are a nmajor hurdle on the obstacle course to
«inplenenting public policy. Mreover, the lack of facilities in suitable

| ocations deprives the handi capped of opportunities for services, enploynent,
social activities, and association with others.

As noted by Youngbl ood and Bensberg, 250,000 nentally retarded persons
now reside in public institutions at an annual cost to taxpayers of nore
than $1 billion. Probably half of these could be returned to the community.
Many woul d eventual ly be able to enter conpetitive enploynent, earning an
average $3,000 per year, and supporting thenmselves either fully or
partially. Mreover, conmunity residences provide income to the comunity
when residents spend for food, clothing, furniture, and recreation

Hur dl es

Local zoning ordi nances have expressly barred group homes fromsingle-famly
resi dence zones, though these areas would be the nost desirable setting for
normal i zation. A narrow definition of '"famly' as a housekeeping unit

rel ated by blood, narriage, or adoption, or a limt on the nunmber of

unrel ated persons allowed in a housekeeping unit may al so exclude a group
home from single-fanm |y neighborhoods." Cccasionally, |ocal zoning boards
desi gnate group hones, particularly if state-operated and funded, as a

busi ness use of land, thus limting themto conmercial and industrial zones.
"El sewhere group hones are allowed only in areas where hospitals or nursing
hones are pernmitted.”

Anot her restrictive device may be the "special or conditional use" permt.
It is discretionary administrative perm ssion for uses conpatible with the
prescri bed zone, which nmay be subject to regulation for the health and

wel fare of their residents. Its purpose is to enable a rmunicipality to
exerci se some neasure of control over the extent of certain uses which

"al though desirable in a |imtedmunber, could have a detrinmental effect on
the comunity in large nunbers." Generally, before a special use permt is
granted, all neighbors are invited to attend a public hearing. Substantia
opposition can defeat the permt.

Zoning barriers are not the only ones, of course. Related deterrents
include a lack of suitable dwellings and insufficient allocation of funds to
the comunities to inplenment the public policy.



Three corrective or preventive renedies for zoning obstacl es have been
appl i ed throughout the nation: nunicipal zoning code revision, judicial
action, and state zoning |egislation.

In recent years some nunicipalities have revised their zoning codes in order
to treat conmunity living arrangenents nore appropriately. The pieceneal
approach, however, has evident linmtations. |n sone conmunities, resistance

precl udes change; and di sparate policies and regul ations are the hodgepodge
result.

Judi ci al Action

In using the judicial process to overturn adverse zoni ng board deci sions,
advocacy groups have been successful with two arguments:

1 Community residences function as single housekeeping units, operate
simlarly to traditional famlies, and therefore should be considered
fam lies for zoning purposes.

2. Local zoning codes cannot contravene an overriding state policy that
explicitly or inplicitly supports the establishnent of conmunity
resi dences.

States operating under the constitutional home rule usually have
constitution provisions limting the authority of the legislature to

intervene in nunicipal affairs. The California Suprenme Court has rul ed,
however, that general |aw prevails over chartered city enactnments where the
subj ect nmatter of the general lawis of statew de concern. This is to be

determined fromthe | egislative purpose of the state | aw

Zoning restrictions have been chall enged successfully under the "due
process" and "equal protection" clauses of the 14th Amendnent to the United,.
States Constitution and under simlar guarantees in state constitutions.

Adj udi cation can be expensive in tine and dollars. Furthernore, decisions
often are not so definitive or final that issues are resolved permanently.
Hence, a growi ng nunber of states are turning to the third renedy: state
preenptive legislation allowi ng comunity residential facilities in
residential areas.

Stat e Zoni ng Roundup*

Thirty-three states and the District of Colunbia (66 percent) now have state
zoni ng | aws.

* For chart of Statutory Citations, see Appendix, p. 1



Laws were enacted in California, Colorado, Mnnesota, Mntana, and New
Jersey prior to 1977. M chigan, New Mexi co, Chio, Rhode Island, and
Virginia joined the ranks in 1977. Arizona, Maryland, New York, South
Carolina, Tennessee, Vernont, and Wsconsin followed in 1978, and New Jersey
strengthened its law in 1978. The roster added Connecticut and |Idaho in
1979; Del aware, Florida, Indiana, Nebraska, and West Virginia in 1980;

Loui si ana, Nevada, North Carolina, Uah, and the District of Colunbia in
1981; Hawaii and Maine in 1982; lowa, South Carolina anmendnents, and
strengthened | egislation in Louisiana in 1983; and Wst Virgi nia amendnents
and M ssouri and Texas statutes in 1985.



I n the Hopper

The Al abama Associ ation of Retarded Citizens supported state zoning

legislation in the 1985 | egislative session. The bill failed to nove out of
committee due to a legislative logjam but will be reintroduced in the next
sessi on

As proposed, the |l egislation would abolish and prohibit any zoning | aw,
ordi nance, or regulation that prevents or prohibits persons wth nental
retardation fromliving in a natural residential environnment. Zoning
ordi nances cannot exclude a group hone froma residential area solely
because the residents are not blood-related unless the group hone woul d be
located within 3,000 feet of another group honme, as neasured between | ot
lines. The group home may be required to neet all other zoning and
l'icensing requirenents of |ocal and state governnental agencies.

The classification of "multi-famly residence" (means duplex, triplex, and 4
units or larger) nust include any residence in which 10 or fewer unrel ated
nental ly retarded persons nmay reside. The residence nay al so include 2

persons unrel ated by blood or nmarriage to each other or any of the
resi dents.

A separate bill was filed regarding housing for persons who are nentally
ill.

Al abama has 42 group hones, sone operated by the state, and sone on state
property in association with the Devel opnent Center. Two of 42 group hones
are 15 beds or fewer Medicaid-approved honmes, and one is to be certified as
a comunity ICFH/ MR for 16 residents, some of whomw |l be classified as
mul ti ply handi capped.

Zoning |legislation for persons with physical and nmental inpairnments passed
the Kansas House in the 1985 session, but died in the Senate conmittee. The
stumbl i ng bl ock was opposition to the inclusion of nental inpairnents.

Seventeen states (34 percent) have no state zoning |aws. They are:

Al abama Massachusetts Pennsyl vani a
Al aska M ssi ssi ppi Sout h Dakot a
Ar kansas New Hanpshire Washi ngt on
Ceorgia Nort h Dakota Wom ng
Illinois Gkl ahoma

Kansas O egon

Kent ucky

Local Hegenony

Georgia, Illinois, and Kentucky are honme rule states in which zoning is a

local issue. Sinmlarly, it is a local issue in Arkansas, Connecticut,
I ndi ana, New Hanpshire, and Sout h Dakot a.



In Arkansas state zoning legislation for group hones has not yet devel oped
as an issue, and a creditable nunber of group hones have been established.
Four counties revised their laws to permt group hones in residential areas.

Low key is New Hampshire's strategy. Quietly, key community |eaders are
cont acted—+the mayor, town manager, police. Their support and influence is
i nstrunental in gaining conmmunity acceptance of group hones.

M ssi ssi ppi and k|l ahonmm indicated that zoning is not an issue. In
M ssi ssi ppi, group hones were started by the Departnent.

The Superior Courts

In Massachusetts, the judicial rather than the |egislative approach has
proved nore effective. Two bills (House Nos. 2025 and 4282, January 1977)
wer e amended beyond recognition to the extent that advocacy groups preferred
to turn to the courts than to support a sham nmeasure. In fact, they worked
successfully to have the bills die in committee.

Legislation, in effect, was rendered noot by the decision of the
Massachusetts Appeals Court in Harbor Schools v. Board of Appeal s of
Haverhill on August 19, 1977. A comunity residence for the mentally
di sabl ed, the court ruled, is a "public educational use" and therefore
exenpt from |l ocal zoning regul ation under state |aw (General Laws, Chapter
40A) .

The Appeal s Court adopted a broad view of the term"education," reaffirmnng
a judicial definition first expressed al nost 100 years ago. Rejecting the
contention that the facility provided "rehabilitati on" but not "education,"
the court declared the ternms not nutually exclusive and rehabilitation one
aspect of education. Any aspect of a programthat seeks to "devel op and
train the powers and capabilities" and the "nental, -noral or physical powers

and faculties" constitutes an educati onal purpose. The decision of this
state internediate appellate court is binding on all |ower courts.
New York has also fared well in the courts. In Cty of Wite Plains v.

Ferraioli (1974), the New York Court of Appeals upheld the right of a group
honme for devel opnental ly di sabl ed persons to locate in a single-famly
residential area as long as the famly unit was a relatively permanent
househol d and not a franmework for transient living. Nor was the New York
Suprene Court, Appellate Division, 2nd Departnent in The Little Neck
Conmunity Associations et al. v. Wrking Organization for Retarded Children,
May 3, 1976, persuaded that a group honme for retarded children would alter
the quality of life or character of the neighborhood. Rather, it would
provide a stable environnent in which the children would have a rea
opportunity to develop their full potential




The State Laws

Ari zona .

State zoning legislation becare |aw on June 7, 1978 (see Article 2, Title
36, Chapter 5, Arizona Revised Statutes).

Aresidential facility serving six or fewer devel opnental |y disabl ed
persons, and providing twenty-four hour daily care, is a permtted use in
areas zoned for single-famly residences. The total, including the
operator, nenbers of his famly, or staff, may not exceed eight.

"Residential facility" is defined as a home in which persons with
devel oprent al disabilities live, and which is |icensed, operated, supported,
or supervised by the Department.

"Devel opnental disability" is defined to include autism cerebral palsy,
epil epsy, and mental retardation

No residential facility may be established within a 1,200 foot radius of an
existing one in a residential area.

Prior to establishing a facility, the Departnent nust give at |east sixty
days' witten notice to the affected |ocal government unit, which has a
right to file witten objection within thirty days and to request and
admini strative hearing.

Residential facilities serving seven or nore persons are permtted use in
any zone in which buildings of simlar size are rented as apartnents or
roonms. Conditional use permts for residential facilities may not inpose
conditions nore restrictive than those applicable to simlar dwellings in
the zone.

California

The California Wl fare and Institutions Code (Sec. 5116) provides that a
state authorized, certified, or licensed famly care home, foster hone, or
group home serving six or fewer handi capped children shall be considered
residential property for zoning purposes, if care is provided on a 24-hour-
a-day basis. The homes are pernitted inall residential zones, including
single-famly zones. Use permts may be required, but conditions nore
restrictive than those on simlar dwellings may not be inposed, unless
necessary to protect the health and safety of the residents.

This statute was upheld by the California Superior Court in Gty of
Los Angeles v. California Departnent of Health,




Colorado

Two different sections of the Col orado statutes were anmended in 1976:
Section 30-28-115, declaring group honmes for the aged to be a residentia

use of property; and Section 27-10.5-102, concerning group homes for the
devel opnent al |y di sabl ed.

The first declares the establishnent of group homes for the exclusive use of
not nore t han ei ght persons age 60 or ol der per honme to be a matter of
statewi de concern. It further attests to a state policy of assisting those
who do not need skilled or intermediate care facilities to live in nornal
residential surroundings, including single-famly units, if they so choose.

Muni ci pal zoning ordi nances are required to provide for group hones for the
el derly. The hones nust be | ocated at |east 750 feet apart unless the
muni ci pality opts otherw se.

The second statutory anmendnent defines a group hone for the devel opnentally
di sabl ed as a nonmedi cal residence providing supervision and training, and
capabl e of housing no nore than ten devel opnental | y di sabl ed persons.

Hormes for nore than ten established prior to January 1, 1976 are
gr andf at her ed.

"Devel opnental disability" is defined as a disability attributable to nmenta
retardation, cerebral palsy, epilepsy, autism or neurol ogical inpairnment,
whi ch may have originated during the first 18 years of life, can be expected
to continue indefinitely, and constitutes a substantial handicap. It
includes, but is not limted to, a disability of a person who has a

per manent physi cal handi cap requiring substantial supervision and training.

Connecti cut

Chapter 124, Sec. 8-3e prohibits any zoning regulation fromtreating a
comunity residence licensed by the state and housing six or fewer nentally

retarded persons and two staff in a manner different froma single-famly
resi dence.

A provi sion was added in May, 1984, that allows any resident of a

muni cipality in which such a residence is |located, with the approval of the
muni ci pal |egislative body, to petition the Comr ssioner of Mental
Retardation to revoke the license of the residence on the grounds of

nonconpl i ance with any statute or regul ation concerning the operation of
t hese resi dences.

An elating victory was achi eved on May 9, 1984 with passage by a precarious
15-vote margin of state zoning |egislation covering comunity living for
mentally ill adults (Substitute Senate Bill No. 533). The favorable margin

in |large neasure, was the result of the Governor's strong support and | ast -
mnute armtw sting by his staff.



Under the new | aw no zoning regul ation can prohibit a comunity residence in
an area zoned to allow structures containing two or nore dwelling units.
After July 1, 1984, there is a 1,000-foot dispersal requirenent for all new
comunity residences. |If nore than one community residence is proposed in a
muni cipality, a total density limt of 1/10th of 1 percent of the popul ation
appl i es.

"Conmunity residence" is defined as a facility licensed by the Conmi ssi oner
of Health Services, that houses 8 or fewer nentally ill adults plus staff
and that provides supervised, structured group living activities and
psychosoci al rehabilitation and other support services to nentally il

adults discharged froma state-operated or licensed facility or referred by a
i censed psychiatrist or psychol ogi st.

"Mentally ill adult" is defined as an adult who has a nental or enotiona
condition that has substantial adverse effects on his/her ability to
function and who requires care and treatnent. Not included are adults
dangerous to self or others, alcoholic, drug dependent, or placed by court
order in a comunity-based residential hone, released by the Departnent of
Corrections to a conmunity-based residential hone, or any person found not
conpetent to stand trial for a crinme.

Any resident of a rmunicipality in which a residence is or will be | ocated
may, through the chief executive officer or |egislative body of the
muni ci pality, petition the Conmi ssioner of Health Services to deny a |license

application on the grounds that the residence would violate the density
and/ or dispersal limts.

A license applicant nust mail a copy of the application addressed to the
Departnent of Health Services to the Regional Mental Health Board, the
Regi onal Mental Health Director, and the governing board of the
nmuni ci pality. The applications nust specify the nunber of comunity
residences in the community, the address and nunber of residents in each
resi dence, the address of the proposed residence, and popul ati on and

occupancy statistics reflecting conpliance with the dispersal and density
limts.

The Health Services Conmi ssioner cannot issue a |license until the applicant
has subnmitted proof that the required nailing has been made and 30 days have
el apsed after receipt by all recipients.

A community residence nust be evaluated twice a year by the Departnent of
Mental Health. Evaluations nust include a review of individual client

records and nust be sent, upon request, to the Departnent of Health
Ser vi ces.

Any resident of a municipality in which a residence is located may, with the
approval of the mnunicipal |egislative body, petition the Health Services
Commi ssi oner to revoke the |icense on grounds of nonconpliance with any
statute or regulation concerning their operation



The Departnent of Health Services, with the advice of the Departnent of
Mental Health, is charged with adopting regul ations that include standards
for safety, maintenance and admi nistration; protection of human rights;
staffing requirements; admnistration of nedication; program goals and

obj ectives; services to be offered; and popul ation to be served.

Del awar e

A 1980 | aw (Chapter 390, Laws of 1979, approved July 11, 1980, anendi ng
Title 9, Chapters 26, A9, and 68, and Title 2, Chapter 3 of the Del aware
Code) declared it to be state policy that the use of property for the care
and housing of ten or fewer persons wth devel opnental disabilities is a
residential use of property for zoning purposes.

For purposes of all county zoning ordinances, a residential facility
i censed or approved by a state agency serving ten or fewer devel opnentally

di sabl ed persons on a 24 hour per day basis is considered a pernitted single-
fam |y residential use of the property.

A 5,000 foot-radius requirement is inposed.

A devel opmental disability is defined as a disability resulting in
substantial functional limtations in nmajor life activities, (1)
attributable to nmental retardation, cerebral palsy, epilepsy, or autism (2)
attributable to any other condition found to be closely related to nental
retardati on because the condition results in inpairnment of genera
intellectual functioning or adaptive behavior simlar to that of nentally
retarded persons, or requires simlar treatnent and services, or (3)
attributable to a physical inpairnment.

District of Col unbia

Pursuant to its authority under the District of Colunbia Zoning Act (D.C
Code, Sec. 5-413 et seq.), the District of Colunbia Zoni ng Conm ssion issued

amended zoning regul ations, effective July 9, 1981, defining and regul ating
comuni ty-based residential facilities.

Community residential facilities are defined to include, as one subcategory,
group hones for the nentally retarded, housing one or nobre persons not
related by blood or nmarriage to the residence director, and who are al so
allowed as a matter of right provided there is no other facility in the sane
square or within a 1,000 - foot radius.

Under the new regul ati ons, community-based residential facilities housing up
to four persons, not including the resident supervisor and fanmily, are
allowed as a matter of right in R-1 districts. Facilities for 5-8 persons
are also allowed as a matter of right provided there is no other facility in
the sane square of within a 1,000 - foot radius.
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The same provision applies for facilities with 5-8 persons in R-2 districts
with the provision that:

(1) There is no simlar facility in the sane square to within a 1,000 -
foot radius;

(2) There is adequate, appropriately located, and screened of f-street
par ki ng for occupants, enployees, and visitors;

(3) The facility neets all code and licensing requirenents;

(A) The facility will not have an adverse nei ghborhood inpact because of
traffic, noise, operations, or nunber of sinmilar facilities in the
ar ea.

The Zoni ng Board nmay approve nore than 1 facility in a square or within a

1,000 - foot radius only if it finds that the cunulative effect will not
have an adverse nei ghbor hood i npact.

The special exception applies to facilities for 9-15 persons in R2-R4
districts on the sane terns with the exception of a 500 - foot radius
di spersal limt.

The Zoning Board may approve facilities for nore than 15 persons in R2-R4
districts only if it finds the programgoals and objectives of the District
of Col unbi a cannot be achieved by a smaller facility and there is no other
reasonabl e alternative

The Board nust subnit the application to the Assistance City Admi nistrator
for Planning and Devel oprment for coordination, review, report, and inpact
assessnent along with witten reports of all relevant District departments
and agenci es, including the Departnment of Transportation, Human Services,
and Corrections, and, if an historic district or |Iandmark is involved, of
the State Historic Preservation Oficer.

Fl ori da

Fl ori da anended its Local Government Conprehensive Planning Act, [Chapter
163 Florida Statutes at section 163.3177(6)(f)(4)]. One of the required

el ements of the Conprehensive Plan is a housing element. The anmendnent
(Chapter 80-154, Laws of Florida, 1980) requires counties and nunicipalities
to include standards, plans, and principles for providing adequate sites for
group hone and foster care facilities in the housing el enment of their |and

use plan. If the State objects to the plan because it fails to make such
provi sions, the local governing authority nust respond in witing to the
State regarding the objection. It is required that the objection and the

response be recorded in the nmnutes of a public neeting specifically called
for the purpose of acting on the conprehensive plan
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The Departnent of Community Affairs is responsible for administering the
act. The Departnent of Health and Rehabilitative Services assists by
revi ewi ng housing elenments of the conprehensive plans.

A strong hone rule state, Florida naintained this principle by allow ng
communities to determne how group and foster care facilities will be
provi ded, but the clear legislative intent was to provide for the
devel opnent of group and foster honmes throughout the state.

A bill to strengthen existing |egislation, supported by a Zoning Coalition of
disability organizations and advocacy groups, passed the House in the 1985
session. It subsequently was killed by its sponsor when the Senate, | obbied

by the League of Cities and Honmeowners' Association, affixed anendnents
all owi ng the use of restrictive covenants by honeowners' associations

The House bill sought to strengthen conpliance by nunicipalities with the
statutory requirement to include standards, plans, and principles for
provi di ng adequate sites for group home and foster care facilities in the

housi ng el enent of their |and use plan. Two nunicipalities were observing
t he mandat e.

The neasure will be pursued again in the next session of the |egislature.
Ceorgi a

Al t hough Georgia is a hone-rule state, the Georgia Council on Devel opnent al
Disabilities took the initiative in obtaining a declaration of public policy
fromthe | egislature that woul d advise | ocal comunities of the state's
conmitnent to equal opportunity for handi capped citizens and thus nake | ocal
conmunities nore sensitive to the problens related to i nappropriate zoning.

Inits resolution (L.R 54, Act No. 9, April 14, 1981), the |egislature,
noti ng that many handi capped persons are unable to live in conventiona
single-fam |y hones because of the nature of their handicaps, declared it to
be state public policy that there should be no discrimnation agai nst

handi capped persons, and that the laws of the state and its politica
subdi vi si ons should be enacted with a viewtoward "making it as easy as
possi bl e for handi capped persons to live in a manner sinilar to other

citizens of the state with particular enphasis on residences for handi capped
citizens."

Hawai i

A law (Chapter 46, Hawaii Revised Statutes), effective Septenber 1, 1982,
allows group living for a maxi mum of eight unrelated persons and two
managers in residential zones. The facility must be |icensed by the
Departnent of Social Services and Housing. Previously, county zoning | aws
prohi bited nore than five unrelated adults in a residential facility. The

| aw applies to the devel opnentally di sabl ed, elderly, handi capped, and the
total ly disabl ed.
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| daho

The legislature in 1979, by an eighty-percent affirmative vote, passed a |aw
(676-6430- 6532, Idaho Code), declaring it to be a state policy that use of
property for the care of eight or fewer nentally and/or physically

handi capped persons is a residential use for zoni ng purposes.

Initiated by the | daho Devel opnental Disabilities Council, the |aw provides
that the classification "single-fanmily dwelling" includes any honme in which
eight or fewer unrelated nmentally and/or physically handi capped persons

reside, and which is supervised. A nmaxi mumof two resident staff can live
in the horme.

The Departnment of Health and Welfare may require licenses and set mininum
standards for providing services or operations. The |icensure may be under
regul ations for shelter homes, internediate care facilities for nentally
retarded or related conditions, or specifically witten for these

r esi dences.

Condi ti onal use permits, zoning variances, or other zoning cl earances not
required of single-famly dwellings in the sane zone are prohi bited. The
sane prohibition applies to |ocal ordinances or other |ocal restrictions.

I ndi ana

Code Section 16-10-2.1 was anended in 1980 to provide that zoning ordi nances
may not exclude a group hone froma residential area solely because the
group hone is a business, or because the persons residing therein are

unrel ated, unless the hone is located within 3,000 feet of another group
horme, as neasured between lot lines. The group hone may be required to neet
all other zoning requirenents, ordinances, and |laws. Covenants prohibiting
the use of property for group homes for persons with devel opnenta
disabilities are void as against public policy.

"Goup hone" is defined as a residential facility |licensed by the

Devel opnental Disabilities Residential Facilities Council for not nore than
ei ght devel oprental |y di sabl ed persons, none of whom has a history of

viol ent or antisocial behavior, and staff, not to exceed two at any one
time, necessary to adequately nanage the hone.

The requi renent does not apply to a county, city, or town planning
authority, or a person planning to establish a group hone in an area
designated for residential use that is under the planning authority's |and
use control, if, before May 1, 1981, the planning authority devel ops an
al ternative plan, approved by the Council, governing the placenent of a
group home in an area designed for residential use that is under the

pl anning authority's land use control.
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The Council nust approve an alternative plan submitted by a planning
authority, after holding a hearing, if the alternative plan (1) excludes
group homes fromresidential areas that possess unique qualities that woul d
be adversely affected by placing group honmes in the area, and (2)
denonstrates that there are sufficient placenent opportunities in other
residential areas under the planning authority's land use control to neet
the | ocal need for group hones.

An area does not possess a unique nature solely because it consists of
single-fam |y dwellings.

| owa

lowa anended its Code in 1983 (Sections 385A. 25 and 414.22) to provide that
a county, county board of supervisors, or county zoning conmm ssion shal
consider a famly hone a residential use of property for zoning purposes and
must treat a fanmily hone as a permitted use in all residential zones or
districts, including single-fanmly. Conditional or special use pernts,
speci al exceptions, or variances are not permtted. A density limt of one-
fourth of a mle applies to all new family homnes.

A restriction, reservation, condition, exception, or covenant in a
subdi vi sion plan, deed, or other instrunent pertaining to the transfer
sale, |lease, or use of property in a county that permits residential use of
property but prohibits the use of property as a fanmly honme for

devel opnental | y di sabl ed persons is void agai nst public policy.

"Famly hone" is defined as a community-based residential hone, |icensed as
a residential care facility or child foster care facility to provide room
and board, personal care, habilitation services, and supervision in a famly
envi ronnent exclusively for not nore than ei ght devel opnental |y disabl ed
persons and necessary support personnel. |t does not include an individua
foster famly hone.

"Devel opnental disability" is defined as a disability that has continued, or
can be expected to continue, indefinitely and is attributable to nmental
retardation, cerebral palsy, epilepsy, or autism to any other closely
related condition that results in simlar inmpairnent of general intellectua
functioning or adaptive behavior or requires simlar treatnent and services;
to dyslexia resulting fromany of these conditions; or to a nmental or
nervous di sorder.

Loui si ana

The legislature in the summer of 1981 passed a |law (R S. 28: 475-478)
establishing a statewi de public policy that community homes for nmentally and
physi cal | y handi capped persons are permtted in all residential areas zoned
for multiple famly dwellings

"Handi capped person" is given the functional definition used in the federa
devel opnmental disabilities law (P.L. 95-602).



"Comunity hone" is defined as a facility certified, |licensed, or nonitored
by the Departnent of Health and Human Resources to provide resident services
and supervision to six or fewer persons, plus two supervisory personnel
There is a 1,000-foot radius dispersal requirenent.

A strong hone-rule state, Louisiana requires site approval by the |oca
governing authority. The local sponsor nust notify the |Iocal governing
authority of intent to file an application with the Departnent to open a

community hone. |In any area over which a | ocal planning conm ssion has
jurisdiction, the site selection nmust first be subnitted to the |oca
pl anni ng commi ssi on, which recommends approval or disapproval. The |oca

governing authority, within 45 days of the original notice to the |oca
pl anni ng conmi ssion, rmust affirmor reverse by a mgjority vote of the
nmenber s

In an area in which there is no local planning comm ssion, the |oca
governi ng authority must approve or di sapprove the site within 45 days of
the original notice. |If the local governing authority di sapproves the site,
the | ocal sponsor and the Departnent may develop an alternate site sel ection

that is acceptable to the Iocal sponsor, the local governing authority, and
the Departnent.

The Louisiana |legislature in 1983 anmended its Mental Retardation and

Devel opnental Disability Law (R S. 28: 381) to declare that community hones
providing for six or fewer nentally retarded or devel opnental |y di sabl ed

i ndividuals, with no nore than two live-in staff, are considered single-
famly units having comon interests, goals, and probl enms, whereas a
community hone providing residential living options for seven to fifteen
persons is referred to as a group hone.

The |l aw was invoked in two 1983 zoning cases with mxed results. In one
case, the district judge upheld the municipality, and the decision was
appeal ed by the |l ocal Association for Retarded Citizens. In the second

case, the district judge ruled that the legislation allowed the
establ i shment of three community honmes in single-famly zones. (See
Constitutional Challenges, p. 34.)

Mai ne

A new | aw (Chap. 640, Laws of 1982, approved April 6, 1982) permts 8 or
fewer persons with mental handi caps or devel opnental disabilities to live in
group hones in areas zoned for single-fam |y use. The statute expressly
provi des that snall residential honmes are considered single-famly
househol ds for zoni ng purposes.

Homes are subject to a 1,500 foot dispersal limt and may not locate in a
way that contributes to excessive concentration of group living arrangenents
Wi thin the zone or comunity.

An application nmust be submitted to the nunicipality where the group hone,
foster home, or internediate care facility for the nentally retarded is to
be located. The nunicipality reviews the application and notifies residents
whose property lines are within a 1,500 foot radius of the proposed site.
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A public hearing must be conducted by the body authorized by the municipality
to act as a Zoning Board of Appeals to obtain comments on the proposed
comunity living use

The Board can modify or disapprove the application only upon a finding of
one or nmore of the follow ng:

1 That the proposed use would create or aggravate a traffic hazard,;

2. That the proposed use woul d hanper pedestrian circulation

3. That the proposed use would not permt convenient access to commercia
shopping facilities, medical facilities, public transportation, fire or
police protection

4 That the proposed use would not be in conformance with applicable
bui | di ng, housing, plunbing and other safety codes, including m ninmum
| ot size and building set-back requirements for new construction; or

5. That the proposed use would not be consistent with the density limt.

Maryl and

Amendnents to Maryland's Mental Health Act (Article 59A, Ann. Code), enacted
in April, 1978, provide that a public group home and a private non-profit
group home shall be permtted in all residential zones, including
single-famly, and are not subject to a special exception, conditional use

permt, or procedure different fromthat required for a single-famly
dwel I'i ng

A group home is defined as a comunity-based residential type facility that
admts at |east four but not more than eight mentally retarded persons
requiring specialized living arrangenments and provides for thema home under
the care and supervision of responsible adults.

A private group honme may not be established until a certificate or approva
has been obtained fromthe Departnent of Health and Mental Hygiene. Factors
to be considered are the nature and character of the area, availability of

utilities, and access to transportation, shopping, recreations, and public
facilities.

M chi gan

"In order to inplenent the policy of this state that persons in need of
community residential care shall not be excluded by zoning from benefits of
normal surroundings, a state |licensed residential facility providing
supervision or care or both, to six or fewer persons shall be considered a
residential use of property.”

The hones are permitted in all residential zones and nay not be subject to a
speci al use of conditional use permit or procedure different fromthose
required of simlar density in the sanme zone.



16

The amendments to the zoning foster care licensing laws, initially
introduced by the Department of Mental Health in 1971, became effective
April 2, 1977. Other of its provisions include:

Homes must provide 24-hours-per-day supervision.

No licenses may be granted to new residential facilities if
another state-licensed facility is located within a 1,500 foot
radi us, unless permtted by |ocal zoning ordinances

No Iicenses may be granted in the City of Detroit if another home
is located within a 3,000 foot radius.

Local governments are provided with specific criteria for judging
quality of care and are authorized to request that |icenses be
suspended or revoked if a facility violates zoning laws or

or di nances.

The state licensing agency (Department of Social Services) is
mandated to resolve conplaints with 45 days. Failure to do so
woul d bl ock issuance or continuation of a |icense

The amendments are expected to ameliorate a dilemm common to nost states—a
pl ethora of local zoning ordinances, all treating facilities inconsistently.
M chigan tallied al most 600 zoning comm ssions and nearly 700 planning

conm ssions, some of which performed the zoning function. The crazy quilt
result was such that within a single county, a foster care facility mght be
permtted in one residential district but excluded fromanother a mere mle
away

M nnesot a

M nnesota's |aw expressly affirms state policy that mentally retarded and
physi cal 'y handi capped person shall not be excluded by nunicipal ordinances
fromresidential areas. State-licensed group or foster homes serving six or
fewer persons are considered single-famly dwellings for zoning purposes.
Facilities serving seven to 16 persons are permtted in multi -famly zoned
areas, but a local conditional use or special use permt may be required in
order to assure property maintenance and operations. No more restrictive
conditions may be inposed than those on other conditional uses in the same
zones, unless the additional conditions are necessary to protect the health
and safety of the residents.

No new |icense may be granted if it would substantially contribute to an
excessive concentration of community residential facilities in a town,
muni ci pality or county.
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The Conmi ssioner of Public Welfare nust consider the popul ation, size, |and
use plan, availability of community services, and nunber and size of
existing public and private residential facilities in the community. The
Conmmi ssi oner may not newy license a facility within 300 feet of an existing

one, unless the local zoning authority grants a conditional or special use
permt.

M ssouri

M ssouri's new zoning | aw (Section 89.020, Mssouri Revised Statutes, 1978)
defines "single-famly dwelling or residence" to include any hone in which
eight or fewer unrelated nmentally retarded or physically handi capped persons
live, plus two persons acting as houseparents or guardi ans who need not be
related to each other or to any of the handi capped residents.

The | ocal zoning authority may require the exterior appearance of the hone
and property to reasonably conformwi th general nei ghborhood standards and
may establish reasonabl e density standards in any specific single-famly
dwel I i ng nei ghbor hood.

A person or entity is expressly prohibited fromentering into a contract
that would restrict group homes or their location in these nei ghborhoods.

The | egislation was awaiting the Governor's signature as of July 1, 1985.

Mont ana

A conmunity residential facility serving eight or fewer persons is
consi dered a residential use of property for zoning purposes if the hone

provi des 24-hour daily care. The hones are permitted in all residential
ar eas.

A community residential facility is defined to include: (1) a group,
foster, or other home provided as a residence for devel opnental |y di sabl ed
or handi capped persons who do not require nursing care; (2) a district youth
gui dance hone; (3) a hal fway house for rehabilitation of alcoholics or drug
dependent persons; or (4) a licensed adult foster famly care hore.

The Montana statute was challenged in 1975 in State ex rel. Thelen v. Gty
of M ssoul a. A M ssoul a zoni ng ordi nance defined "fanm |ly" so as to
prohibit the owners of property in a single-famly zone fromselling it to a
group that intended to use it as a conmunity residential facility.

The Montana Suprenme Court spoke: "The |egislature having determ ned that
the constitutional rights of the devel opnmentally disabled to |ive and
devel op within our comunity structure as a famly unit, rather than be
segregated in isolated institutions, is paramount to the zoning regul ations

of any city, it becomes our duty to recognize and inplement such |egislative
action."
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Nebr aska

A group hone serving four to eight persons, not including resident nanagers
or houseparents, nay be located in any residential zone subject to dispersa
and density limts. The eligible occupants are persons receiving therapy,
training, or counseling for purposes of adapting to living with, or
undergoi ng rehabilitation from autism cerebral palsy, or nental
retardation

The state may not |icense a new home within 1,200 feet of an existing one
unl ess the governing body of a municipality grants a conditional or specia
use pernmit. A metropolitan-class city by ordinance nmay prohibit a new hone
within one-half mile of an existing facility. These dispersal requirenments
apply also to correctional homes and those serving persons recuperating from
the effects of drugs of alcohol, nental illness, or physical disability.

Density limts are as foll ows:

Population Number of Homes
1,000 or fewer 1
1,001 - 9,999 1 for every 2,000
10,000 - 49,999 1 for every 3,000
50,000 - 249,999 1 far every 10,000
250,000 - 1 for every 20,000

A municipality's governing body nmay issue a variance to all ow additiona
group hones.

Nebraska's law (S. 18-1744-1747, Neb. Rev. Stat., 1980 Suppl.) becane
effective July 19, 1980.

Nevada

A law enacted in May, 1981 (Chapter 154, Laws of 1981) is designed to renove
obst acl es i nposed by zoning ordi nances that prevent nmentally retarded
persons fromliving in normal residences.

In any ordi nance adopted by a city or county, the definition of single-

fam |y residence nmust include a home in which six or fewer unrel ated
mental ly retarded persons live with one or two additional persons as
houseparents or guardi ans, who al so need not be related to each other or any
of the retarded persons.

The | aw does not prohibit a definition that allows nore persons to live in
t he house, nor does it prohibit regulation of conmercially operated hones.

New Jer sey

Under a new | aw (Chapter 159, Section 40:55D, Laws of 1978), passed Novenber
21, 1978, community residences for the devel opnentally disabled are a
permtted use in all residential districts.

A conditional use permt nmay be required if the community residence houses
nmore than six persons, excluding staff.
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A conditional use pernmt nay be denied if the proposed residence would be
located within 1,500 feet of an existing residence; or if the nunber of
devel opnental |y di sabled andmentally ill persons living in existing
community residences exceeds 50 persons or 0.5 percent of the nmunicipality,
whi chever is greater.

A community residence for the devel opmentally disabled is defined as a
facility licensed under P.L. 1(&& Chapter 433 (C. 30:11B-1 et seq.)
provi di ng food, shelter and personal gui dance under such supervision as
required, to not nmore than fifteen devel opnentally disabled or nentally il
persons who require tenporary or pernmanent assistance in order to live in
the community.

These residences include, but are not Iimted to, group hones, half-way

houses, internediate care facilities, supervised |living arrangenents, and
host el s.

New Mexi co

Al'l state-licensed or state-operated community residences for the nentally
ill or developnentally disabled serving ten or fewer persons now are
considered a residential use of property for zoning purposes and perm ssibl e
in all residential zones, including single-famly particularly.

New Yor k

A procedure for site selection of comunity residential facilities becane
effective on Septenber 1, 1978. The provisions are found in new section

41. 24 of the mental hygiene | aw (Chapter 468, Laws of 1978), enacted July
6, 1978.

The | aw covers any comunity facility operated or subject to |licensure by
the O fice of Mental Health or Office of Mental Retardation and

Devel oprmental Disabilities that provides a supervised residence for four to
fourteen nental ly di sabl ed persons.

Consistent with the | egal precedent established in Cty of Wite Plans v.
Ferraioli (1974), a community residential facility is defined as a 'famly
unit."

1. A sponsoring agency that plans to establish a facility nmust send a
witten notice of intent to the nmunicipality's chief executive
of ficer.

The agency may reconmend one or nore sites that neet the requirenents
of the program

The notice nmust describe the nature, size, and community support
requi rements of the program

The notice of intent is a condition precedent to issuance of an
operating certificate. A certificate issued without conpliance with
the notice of intent requirement is null and void, and continued
operation may be enjoi ned
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2. The municipality has 40 days after receiving the notice to (1) approve
one of the sites reconmended by the sponsoring agency; (2) suggest one
or more suitable sites, or an area; or (3) object on the basis of
overconcentration that would substantially alter the nature and
character of the area.

Prior to responding, the nunicipality may hold a public hearing. The
response is sent to the sponsoring agency and the conm ssi oner.

If the municipality does not respond within 40 days, the sponsoring
agency may establish a residence at a site recommended in its notice;
or, if none is recormmended, at site it selects.

3. If the municipality approves a site reconmended by the sponsoring
agency, the sponsoring agency must try to establish a facility at the
approved site.

If the sites or areas suggested by the municipality are satisfactory as
to nature, size, and comunity support, and are not already overly
concentrated with community residential facilities, the agency nust try
to establish its facility at one of the sites or within the area

desi gnated by the nunicipality.

If the sponsoring agency notifies the nmunicipality that the suggested
sites are unsatisfactory, the nmunicipality has 15 days to suggest
alternative sites or areas.

4, If the nunicipality objects to establishing a facility therein on
grounds of overconcentration, or the sponsoring agency objects to the
area(s) suggested by the municipality, or if the municipality and
agency cannot agree upon a site, either one nmay request an i Mmediate
hearing before the conmi ssioner to resolve the issues.

The hearing nust be conducted within 15 days of the request.

5. The conmi ssioner nust nake a determination within 30 days of the
heari ng.

The commi ssioner must sustain the objection if he determ nes that the
nature and character of the area would be substantially altered.

6. The conmissioner's decision is subject to review if sought within 30
days of the determnation.

North Carolina

Chapter 168 of the General Statutes was anended, effective June 12, 1981, to
allow famly care hones for handi capped persons in all residential districts
of all political subdivisions.
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"Handi capped person" is defined as one with a tenporary, or permanent

physi cal, enotional, or mental disability including, but not Iimted to,
mental retardation, cerebral palsy, epilepsy, autism hearing and vision
i mpai rnments, enotional disturbances, and orthopedic inpairnents. Mentally

ill persons who are dangerous to others, as defined in General Statutes 122-
58.2(1)b, are not included.

"Fami |y care home" is defined as a home with support and supervisory
personnel that provi des roomand board, personal care, and habilitation

services in a famly environnent for not nore than 6 resident handi capped
per sons.

Political subdivisions may not require a conditional or special use pernit,
speci al exception, or variance froma zoni ng ordi nance.

However, they may prohibit a famly hone fromlocating within a one-half
mle radius of an existing fam |y care hone.

Any restriction, reservation, condition, exception, or covenant in any
subdi vi si on plan, deed or other instrument pertaining to the sale, |ease, or
use of property that would allow residential use of the property, but
prohibit its use as a famly care hone, is expressly declared void as

agai nst public policy.

Chio

Fam |y care honmes of no nore than eight persons w th devel opnenta
disabilities are permitted in all residential zones.

G oup hores for nine to sixteen persons with devel opnental disabilities who
requi re personal care and supervision may locate in all residential zones,
except they may be excluded from planned unit devel opment districts. A
speci al exception or use permt may be required.

"Devel opnental disability" is defined as the federal |law, the

Devel opnental |y Disabl ed Assistance and Bill of Rights Act (Public Law
94-103).

"Devel oprmental disability" means one that originated before age 18, can
be expected to continue indefinitely, constitutes a substantia

handi cap to the person's ability to function normally in society, and
is attributable to nental retardation, cerebral palsy, epilepsy, or
autism and any other condition closely related to nental retardation
because it results in sinmlar inpairnent of general intellectua
functioning or adaptive behavior or requires simlar treatnment or

servi ces.
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Pennsyl vani a

Al t hough Pennsyl vani a does not have state zoning |egislation allow ng group
hormes in residential areas, a concurrent resolution, adopted in the 1985

| egi slative session, reaffirmed state policy that people who are

devel opnental | y disabled, mentally retarded, nentally ill, physically

di sabl ed, elderly, and children shall enjoy the benefits of comunity
residential surroundings. They further urged all nunicipalities to review
their ordinances to assure that they facilitate the achi evenent of this
pol i cy.

The resol ution noted that:

1 Ctizens who are unable to live independently w thout special care and
supervi sion generally achi eve higher functioning levels when living in
hone-1i ke settings in the comunity rather than in large institutions.

2 Living facilities for these citizens have for years tended to be
| ocated in isolated places with few opportunities for regul ar
integration with others living in the comunity.

3. Successful community integration is dependent upon an increased
availability of appropriate, well -supervised, small conmunity
residential facilities.

4, Nurrer ous studi es have denonstrated that small comunity residentia
facilities have no adverse inpact on nei ghboring property val ues.

5. Smal | community living arrangenents have been recogni zed in court
deci sions as the functional equivalent of biological famlies.

6. It is costly, both to service providers and municipalities, to have to
resort repeatedly to the courts to redress zoning obstacles to
establish small community residential facilities.

7. It is primarily the responsibility of municipalities through their
zoning powers to permt the establishment of these facilities in al
residential zones.

A nodel |ocal zoning ordinance is available through the Al legheny County
Depart ment of Devel opnent.

Rhode | sl and

Whenever six or fewer retarded children or adults reside in any type of
residence in the community, they are to be considered a famly and all |oca
zoning requirements are waived. This |aw was approved May 13, 1977.
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Sout h Carolina

Under Act 449 of 1978 (April 4, 1978), hones approved or licensed by a state
agency or department providing twenty-four hour care to no nore than nine
nent al | y handi capped persons shall not be excluded by | ocal zoning

ordi nances fromresidential areas. These hones are construed to conprise a
natural fanmly.

No new |license can be granted by the department if it would contribute
substantially to an excessive concentration of facilities within the
muni ci pality or county. In determ ning whether to issue a |license, the
departnent mnust consider the popul ation, size, land use plan, availability
of services, and nunber and size of existing facilities in the jurisdiction

The zoning | aw (Act 653 of 1976) was agai n anended by | egislation effective
June 13, 1983. The anendnent requires the appropriate state agency or
department, or the private entity operating the hone under contract, to give
prior notice to the |Iocal governing body adnministering the zoning | ans of
the exact site of the proposed hone and the individual representing the
agency, department, or private entity for site selection purposes.

If the | ocal governing body objects to the selected site, it nust, within 15
days of receiving notice, notify the site selection representative and

appoint a representative to assist in selecting a conparable alternate site
and/ or structure.

The two representatives select a third nutually agreeabl e person. The three
have 45 days to nmake a finding final site selection by najority vote. |If no
sel ection has been made within the time linit, the entity establishing the
home shall select the site without further proceedings. No variance or
speci al exception is required. Furthernore, no one nmay intervene to prevent
the establishment of such a comunity residence without reasonable
justification.

Prospective residents of the hones nust be screened by the |icensing agency
to insure that placenent is appropriate, and the |licensing agency mnust
conduct reviews of the homes at |east every six nonths to pronote the
rehabilitative purposes of the hones and their continued conpatibility with
t hei r nei ghbor hoods.

Tennessee

Senate Bill 894 (and its conpani on House Bill 777), which becanme |aw in
April, 1978, expressly declares it the |legislative purpose to renove any
zoning obstacles that prevent nentally retarded or physically handi capped
persons fromliving in nornmal residential surroundings.

A single-fam |y residence includes any hone in which eight or fewer unrel ated
mental |y retarded or physically handi capped persons reside, and ¢ nay include
two additional persons acting as houseparents or guardi ans who need not be
related to each other or to any of the physically handi capped or mentally
retarded persons living in the hone.
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Texas

The Community Hones for Disabled Persons Location Act (Senate Bill 940),
ef fective Septenber 1, 1985, passed the legislature in June. An initiative
of the Texas Association of Retarded Citizens, the legislation allows a
"famly hone" in all residential zones or districts in the state.

"Fam |y hone" is defined as a conmunity-based residential home operated by
(1) the Texas Departnent of Mental Health and Mental Retardation; (2) a
communi ty center organi zed under Section 3.01, Texas Mental Health and
Mental Retardation Act; (3) a nonprofit corporation; or (4) an entity
certified by the Texas Departnment of Human Resources as a provider under the
internediate care facilities for the nentally retarded program

To qualify as a famly hone, not nore than six disabled persons, regardl ess
of their legal relationship to one another, and two supervisory personnel
may be residents. The home must provide food and shelter, persona

gui dance, care, habilitation services, and supervision. It nmust also neet
all applicable licensing requirenents. A hone may not be established within
one-half mle of a previously existing one. Only one notor vehicle per
bedroom for the use of residents can be kept on the prem ses or on the

adj acent public right-of-way, unless otherw se provided by city ordinance.

"Di sabl ed person" is defined to include physical or mental inpairnent, or
both, that substantially linmts one or nore major life activities (self-
care, perform ng manual tasks, walking, seeing, hearing, speaking,

breat hing, |earning, or working).

"Physical or nental inpairnment" includes orthopedic, visual, speech, or
hearing inpairnments; Al zheinmer's disease; pre-senile dementia; cerebra
pal sy; epilepsy; nuscul ar dystrophy; nultiple sclerosis; cancer; heart
di sease; diabetes; nmental retardation; autism or enotional illness.

Any restriction, reservation, exception, or other instrument that relates to
the transfer, sale, |ease, or use of property cannot prohibit the use of the
property as a famly hone.

For a discussion of the U S. Suprenme Court decision in Gty of C eburne
Texas v. O eburne Living Center, Inc. (July 1, 1985), see p. 36
U ah

Under a | aw passed by the legislature in March 1981, a residential facility
for handi capped persons is pernmitted in any nunicipal or county zoning
district, subject to a conditional review process, except a district zoned
exclusively for "single - famly dwelling use." This term neans that
occupancy by nore than one famly is prohibited.

The facility nust conformto all applicable health, safety, and building
codes and be capabl e of use without structural alteration that changes the
residential character of the structure. The use pernmitted is
nontransferable and terminates if the structure is devoted to another use,
or if it fails to conply with relevant health, safety, and buil ding codes.
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The governi ng body of each nunicipality and county, under |ocally adopted
criteria, is required to adopt zoning ordi nances that allow, through
condi tional use pernits, residential facilities for handi capped persons
within districts zoned exclusively for single-fanmily dwelling use. The
ordi nances nmay establish a 1-nmile dispersal limt.

Persons being treated for alcoholism illness, or drug abuse are ineligible
for placenent in a residential facility for handi capped persons. Placenent
is voluntary and shall not be part of, or in lieu of, confinenent,
rehabilitation, or treatnment in a custodial or correctional type
institution.

"Handi capped person" is given the functional definition of the federa
devel opnental disabilities law (P.L. 95-602).

A "residential facility for handi capped persons” is defined as a
single-family dwelling structure that is occupied on a 24-hour daily basis
by 8 or fewer handi capped persons in a famly-type arrangenent under the
supervi si on of houseparents or a nanager

Ver nont

By virtue of a newlaw (24 V.S. A 4409(d)), effective March 24, 1978, it is
public policy in Vernont that devel opnentally di sabl ed and physically

handi capped persons shall not be excluded by nunici pal zoning ordi nances
fromthe benefits of normal residential surroundings. Additionally, it is
state policy to avoid excessive concentration of group residences for

devel opnental | y di sabl ed or physically handi capped persons with in a
muni ci pality, or any part of it.

A state licensed or registered conmmunity care or group hone serving not nore
than si x devel opnental | y di sabl ed or physically handi capped person is a
permtted single-famly residential use of property subject to the
qualification that it cannot |locate within 1,000 feet of another such hore.

Virginia

The Virginia statute (s.15.1-486.2, Code) declares it to be state policy
that the nentally retarded and ot her devel opnental ly di sabl ed persons shoul d

not be excluded by | ocal zoning ordi nances fromthe benefits of nornal
residential surroundings.

It is also state policy to encourage and pronote dispersion of residences
for these persons to achieve optinmal assimlation and nmainstreaning. To
this end, the nunber of group hones and their location nust be proportiona
to the popul ation and popul ation density within the state.

The statute states that |ocal zoning regulations shall provide for famly
care, foster, or group hones serving the nmentally retarded or other

" devel opnental | y di sabl ed persons, not related by blood or nmarriage, in
appropriate residential zoning districts. Goup hones for eight or fewer
persons are permtted in all residential neighborhoods.

Condi tions inposed to insure conpatibility with other permtted uses may not
be nmore restrictive than those on other dwellings in the sane zone, unless

the conditions are necessary to protect the health and safety of the
resi dents.
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West Virginia

Under 1985 anendnents, group residential facilities are a pernmitted use in
all zones or districts (Chapter 8, Article 24, Section 50-b, and Chapter 27,
Article 17, Section 2, Code 1931, as anmended April 13, 1985, effective 90
days after passage). Previously, a group residential facility for eight or
fewer persons with devel opnental disabilities, and not nore than three
supervisors, could locate in all but single-famly or duplex famly zones.

A conditional or special use prohibition is qualified. There are two
excepti ons:

1 If the hone is to be located in a single-famly zone and is to be
occupi ed by nore than six persons with devel opnental disabilities, and

not nore than three supervisors, or by persons with behaviora
disabilities.

2. If the residents are persons with nmental illness, a density limt of
one per block face in a municipality, or a 1200-foot dispersal limt
(rmeasured front door to front door) in an area outside a nunicipality
may be applied

Before applying to the Departnment of Health or Departnent of Human Services
for a license, the owner or operator of a group residential facility nust
first submt an application for the required zoning or occupancy permnmt to
the appropriate zoni ng agency.

Upon receiving the license application, the Departnent nust give witten
notice to the appropriate local governnental unit, which has 30 days to file
obj ections or request a hearing. Upon receiving objections or a hearing
request, the Departnment nust conduct a hearing. The State Board is
responsi bl e for pronul gating regul ati ons governi ng the conduct of hearings.

O her changes allow a resident of a contiguous area of a single-famly or
dupl ex zone to file a conplaint with the Department of Health or Departnent
of Human Services, as appropriate. The Departnment nust investigate if the
conpl ai nt states specific conduct on the part of an individual, or other
rel evant facts, that adversely affect public health and safety.

If the Departnment deternmines that the alleged facts nay have a substantia
basis, it nmust reconsider the placenment and i nformthe conplainant in
witing of the results, explaining the reason for the decision.

"Devel opnental disability” is functionally defined, as in the federa
devel opnental disabilities law (P.L. 95-602).

Chapter 8, Article 24-50b, and Chapter 27, Article 17, Code 1931, as
anended, declares void as against public policy any restrictions,

condi tions, exceptions, reservations, or covenants in any subdivision plan,
deed, or other instrunent relating to the transfer, sale, |ease, or use of
property that would prohibit its use as a group residential facility.
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W sconsin

Wsconsin's | aw (Chapter 205, Laws of 1977, effective March 28, 1978) applies
to all comunity living arrangenents, defined as a facility |icensed,
operated, or permtted by the Department of Health and Social Services and
classified as a child welfare agency, group foster hone for five to eight
children, or comunity-based residential facility. Day care centers,

nursi ng homes, general and special hospitals, and prisons and jails are not
cover ed.

The | aw sets both dispersal and density linmts. However, the agents of a
facility may apply for an exception to either requirenent, which may be
granted at the discretion of the municipality. The dispersal requirenent is
2,500 feet. Two facilities may be adjacent if the municipality authorizes
it and if both conprise essential elenents of the same program

Community living arrangenents are permtted in any city, town, or village up
to a total capacity of 25 persons, or one percent of the municipality's
popul ati on, whichever is greater. |In cities of the 1st through 4th classes,
the density Iimt applies by aldermanic district. Existing facilities are
"grandfat hered,"” but count in the total

Conmunity living arrangenment with a capacity of fromone to eight persons
may | ocate in any residential zone. Arrangenents with a capacity of from
nine to fifteen persons are permitted in all but single- or two-famly
zones. A facility of this capacity may apply for special perm ssion to
locate in a single- or two-famly zone; nunicipalities must make procedures
available to enable facilities to request pernission. Living arrangenents
with a capacity of sixteen or nore persons nmay apply for special perm ssion
to locate in residential zones.

A licensed foster fanmily for fromone to four children, which is the primry
domicile of a foster parent, is a permtted use in all residential zones and
is not subject to the dispersal or density limt. Foster homes operated by
corporations, child wel fare agencies, churches, associations, or public
agenci es, however, are subject to these lints.

Community living arrangenents are subject to the sane buil ding and housing
ordi nances, codes, and regulations of the nmunicipality or county as simlar
resi dences in the area.

A municipality may nmake an annual determination of the effect of the living
arrangenent on the health, safety, or welfare of the residents of the
conmunity. If it finds that a threat is posed, it nmay order the operation
to close unl ess special zoning permission is obtained. The order is subject
to judicial review. At the determination, the community |iving arrangenent
may be represented by counsel, present evidence, exam ne and cross-exani ne
witnesses. It is entitled to thirty days' notice of the hearing.

A licensee nust attenpt to resolve conplaints informally. |[|f efforts fail
the licensee nmust informthe party of the formal conplaint procedure. Fornal
conplaints are filed with the county public wel fare departnent unless the

county designates the Departnment of Health and Social Services to receive
t hem
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W sconsin successfully defeated four attenpts to erode its |aw. Amendnents
woul d have exenpted community |iving arrangenents housing nore than two

of fenders, or persons on probation or work release fromprison, or
facilities operated directly or indirectly by the Division of Corrections.

A caveat: an abortive effort to circunvent the |aw was made by using
contracting to control the location of facilities. A comunity board
attenpted to require applicants to obtain the approval of the county

supervi sor before it would issue the purchase of service contract. This was
subsequently nodified to limt the county supervisor before it would issue
the purchase of service contract. This was subsequently nodified to linmt
the county supervisor's power to prior review and coment.

Conpari son and Contrast**

The statutes of Arizona, California, Colorado, Del aware, Maryland, Mine,
M chi gan, Tennessee, and Wsconsin all provide that state-licensed group
home for a limted nunber of handi capped persons are to be considered a

residential use of property for zoning purposes, and a permtted use in al
residential zones, including single-famly.

New Mexico's law differs in that the above provision is pernissive rather
than mandatory. G oup hones "nman be considered in residential use of

property for zoning purposes and may be (a) permitted use in all districts
in which residential uses are permitted generally..."

Arizona, Mnnesota, and Chio differentiate between two categories of group
homes according to the nunber of residents. The smaller are a permtted
single-famly residence; the larger are a nulti-famly use, to be located in
areas designated for nmulti-famly dwellings, such as apartnents.

W sconsin also differentiates anong categories of comunity |iving
arrangenents, according to capacity. Those with a capacity of eight or
fewer may | ocate in any residential zone; nine to fifteen, in all but
single- or two-famly zones, but nmay apply for special pernission to |ocate

in these zones; sixteen or nore, may apply for special permssion to |ocate
in residential zones.

The Virginia |l aw requires | ocal zoning regulations to provide for group
homes in appropriate residential zoning districts, but does not define the
wor k appropriate. Arizona, Rhode Island, and South Carolina's statutes
designate group hone residents a fanmily. New Jersey's |law prohibits

di scrimnation between children who are nenbers of single famlies by virtue
of bl ood, marriage, or adoption and nonrel ated-children placed in single-
fam |y dwel lings known as group hones.

Di sability Categories

Ei ght state statutes expressly refer to devel opnental |y di sabl ed persons.
The Col orado | aw defi nes devel opnental |y di sabl ed persons as those with
cerebral palsy, multiple sclerosis, nental retardation, autism and
epil epsy. Under New Mexico |aw, a devel opnmental disability is one

** For Chart conparing and contrasting provisions of state zoning | aws,
see Appendi x p. 4.
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attributable to mental retardation, cerebral palsy, autism or neurol ogi ca
dysfunction that requires treatnment or habilitation sinmlar to nenta
retardati on. Delaware adds physical inpairment to New Mexico's definition
Ari zona, Louisiana, GChio, Uah, and West Virginia adopt the definition in
the federal devel oprnental disabilities |aw

Mai ne's | aw covers persons with nmental handi caps or devel opnent al
disabilities, as does the Virginia statute, which refers to "nmentally
retarded and ot her devel opnental |y di sabl ed persons” wi thout defi ning
"devel opnental |y disability."

The Maryland | aw applies to nmentally retarded persons only. West Virginia's
law refers to persons with autism cerebral palsy, and nental retardation

Vernont's statute applies to "devel opmental |y di sabl ed and physically
handi capped persons” without defining "devel opmental ly di sabled."

Conditional Use Permts

Ni ne of the state zoning laws (California, Col orado, Mntana, M nnesota,
New Jersey, Utah, Virginia, and Wst Virginia) allow sonme |ocal control over
pl acenent of group honmes by permtting | ocal -governments to require
operators to obtain conditional use permts.

Montana's | aw does not restrict a nmunicipality or county fromrequiring a
conditional use permt to maintain a group hone. Colorado allows regul ation

of group hones by local zoning boards as |long as the regul ations did not
excl ude group hones fromany residential district.

Because conditional use pernits may be a neans of avoiding the intent of
state law to allow group honmes in residential neighborhoods, Arizona and
M chigan allow only conditional use permts that do not differ fromthose
required of dwellings of simlar density in the sanme zone.

California, Mnnesota, and Virginia allow nore restrictive conditions on
group hones by ordi nance and regul ati on only where necessary to protect the
heal th and safety of the residents.

In Uah, a residential facility for handi capped persons is permtted in any
muni ci pal or county zoning district, subject to the conditional review
process, except a district zoned exclusively for single-famly dwelling use
The governi ng body of each municipality or county, under |ocally adopted
criteria, is required to adopt zoning ordinances that allow, through
conditional use permts, residential for handicapped persons in districts
zoned exclusively for single-famly dwelling use.

West Virginia prohibits conditional use permts in all but single-famly and
dupl ex-fam |y residence zones.

In Louisiana, sonme |ocal control is allowed by requiring site approval by
the Il ocal planning commi ssion and/or the | ocal governing authority.
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Di spersal Requirenents

Ei ghteen (or 60 percent) of the 28 state zoning |aws and that of the

Di strict of Colunbia contain dispersal requirenents. Mnnesota's is the
smal lest: 300 feet between facilities unless a conditional use pernmit is
granted. Colorado requires 750 feet between facilities; Louisiana and
Vernont, 1,000 feet; Arizona, a 1,200 foot radius, and North Carolina a
one-half nile radius.

Mai ne and New Jersey inposes a 1,500 foot radius limt. |In Mchigan the
1,500 foot limt prevails unless permitted by |ocal ordi nance, except in
cities over 1 million population where the imt is 3,000 feet. Wsconsin
requires 1,500 feet between facilities unless permtted by |ocal exception

The District of Colunmbia sets a limt of 1,000 feet or 500 feet, subject to
speci al exceptions, differentiating on the basis of type of zone and nunber
of occupants of the facility.

Nebraska sets a limt of 1,200 feet unless the nunicipal governing body
grants a conditional or special use pernmit. A netropolitan class city may
establish by ordinance a one-half mle limt.

Del aware inposes a 5,000 foot radius requirenent.

West Virginia's linmt is one per block in a nmunicipality, and 1,200 feet,
fromfront door to front door, in areas outside a rnunicipality.

Utah allows nmunicipalities or counties, by ordinance, to establish a 1-mle
di spersal linmt.

Density Limts

In New Jersey density is restricted to 50 persons or .5 percent of the
muni ci pality's total popul ation

Wsconsin's limt is 25 persons, or 1 percent of the popul ation, whichever
is greater.

Nebraska controls density as foll ows:

Popul ati on Nunber of Hones

fewer than 1, 000 1

1,001 - 9,999 1 for every 2,000

10, 000 - 49,999 1 for every 3,000
50, 000 - 249,999 1 for every 20,000 popul ation

The muni ci pal governing body nmay issue a variance to allow additional group
horres.

Restrictive Covenants

I ndi ana (code Section 16-10-21) and Carolina (Section 168-23, Genera
Statutes) expressly declare restrictive covenants void as agai nst public
pol i cy.
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The "Site Selection of Conmunity Residential Facilities" |aw (New York
Mental Hygi ene Law, Section 41,34, Laws of 1978, Chapter 468) established
the right of nmentally disabled citizens to formfamly units and to live in
single-famly residence in residential areas.

Increasingly, restrictive covenants have been used in attenpts to circunvent
the Site Selection Law. The New York Supreme Court, Appellate Division, 2nd
Departnent, in Crane Neck Association, Inc. v. NY.C /Long Island County
Services Goup (March 7, 1983) held that restrictive covenants used agai nst
conmuni ty residences for the disabled are invalid as agai nst public policy,
including the Site Selection Law.

The case arose out of the establishment of a community residence for eight
mental |y disabled adults in Crane Neck, Long Island, by the Ofice of Menta
Ret ardati on and Devel opnmental Disabilities. The |and that was going to be
| eased had a restrictive covenant in the deed stating that the prem ses or
any building could not be used for other than single-fanmly dwellings and

out bui I di ngs. The issue before the court was whether the comunity
resi dence was a single-fanmly.

In Tufell v. Kaen, the Appellate Division, 1st Departnent (June 4, 1979,
aff'd 77 AD 2d 519) ruled that group residences for the nentally disabl ed,
al though deened statutory single fanmlies for purposes of the Site Selection
Law, were not single famlies for purposes of restrictive covenants. It is
expected that these contrary holdings will be submtted to the New York

Court of appeals for decision on the enforceability of restrictive
covenant s.

The New York General bligations Law (Section 5-331 forbids the use of
restrictive covenants to discrimnate in the occupancy or ownership of
property on the basis of race, creed, color, national origin, or ancestry.
The New York State Conmission on Quality of Care for the Mentally Disabl ed
has advocated an anendnent that woul d add | anguage includi ng community
residential facilities for the nentally disabled, as defined in the Site
Sel ection Law, to the prohibited discrimnations. This wuld obviate a
deci sion by the New York Court of Appeals.

Words to the W se

The following blueprint for legislative drafters is recommended by Chandl er
and Ross.

1 A brief declaration of the need for normalizing the lives of

devel oprent al | y di sabl ed persons.
2. A description of howintegration in residential zones neets this need.
3. A statenent enphasizing that uniformintegration can occur only through

state legislation and that, therefore, the matter is one of statew de
concern. (The relevant constitutional provisions and preenption cases

of the appropriate jurisdiction should be consulted for suggested
| anguage.)
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4, A provision naking the statutes expressly applicable to charter cities.
(The home rule provisions of the state constitution should be
consul ted.)

5. A requirenment that the foster hone be a permtted use in al
residential zones, including, but not limted to, single-famly zones.

6. A grant of authority to the local entity to inpose reasonable
condi ti ons on use.

7. The type of community residential facility referred to in the statute,
i ncludi ng the nunber of residents served and the range of handi caps
whi ch they possess, should be based on the l|icensing classification of
smal | group homes in the particular jurisdiction

I would add to this list a caveat that negates overconcentration
Constitutional Challenges

The Chio State Suprene Court dealt a death blow to Chio's 1977 zoning law in
Garcia v. Siffrin Residential Association, July 30, 1980. The zoning | aw
prohibited political subdivisions from devel opi ng zoni ng ordi nances t hat
woul d di scriminate against famly homes for eight or fewer persons in
single-famly residential areas or group hones for eight or fewer persons in
single-famly residential areas or group homes for nine to sixteen persons
in multiple-famly residential districts.

The court ruled that the proposed facility could not be included in the

definition of "famly" in the Canton zoning code, since it was not a single
housekeeping unit for the sharing of rooming, dining, and other facilities,
but was primarily for the purpose of training and educational life skills.

Mor eover, the zoning ordi nance was a reasonabl e exercise of police power
granted to nunicipalities by the Chio constitution and could not be
preenpted by state | aw

In a related decision, Brownfield v. State of Chio, the Chio Suprene Court
reversed a court decision that a privately operated, state-owned facility is
automatically exenpt from nunicipal zoning restrictions.

The state had purchased a single-fanily residence to use as a hal fway house
for patients discharged froma state psychiatric facility. The house was to
serve as a hone for five residents who would do their own shopping, cooking,
and househol d chores. Daily supervision would be provided by a nonprofit
agency, but the state would be responsible for furnishing and mai ntaining
the hore.

Nei ther the state nor the nonprofit agency had sought zoni ng approval for
the proposed hal fway house, located in a single-famly residential district.
Unless a direct statutory grant of imunity exists, the court held, the
condemi ng or | andowni ng authority nust nake a reasonable attenpt to conply
with the zoning restrictions of the political subdivision
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In a third case (Carroll v. Washi ngton Townshi p Zoni ng Conmi ssion), the court
held that a home in an area zoned for agricultural and single-famly
residential use would violate township zoning ordinances if it continued to
be used as a foster home for five or six adol escents.

Plaintiffs, foster parents, renovated a thirteen-room house to accommodate
several foster children in addition to their owm. During the first year
plaintiffs averaged seven children living with themat a tinme for periods

reneging fromsix nonths to a year. The Chio Youth Conmmi ssion arranged a
separate contract for each child.

Ruling that plaintiffs' home was not a "one famly residential dwelling
unit," the court declared that the children were transients rather than an
integrated famly. Oher factors influencing the decision were the separate
contracts and the rules and regul ations of the Chio Youth Comm ssion and
those of the plaintiffs.

A di ssenting opinion pointed out that the factors relied upon by the
majority could serve to bar any foster famly, even with only one foster
child, froman R district. Furthernore, any foster care programis
tenporary, since it is a neans of caring for children until they can return
to their maternal parents, or an adoptive home can be found.

Loui si ana

The 1983 anendnent to the Mental Retardation |aws (LSA 28: 381(5), was
challenged in a suit by four residents of a Baton Rouge subdivision to
enjoin Special Children's Foundation, Inc. and Special Children's Village,
Inc., fromoperating a group hone for the mentally retarded at a residence
purchased by the foundation. The plaintiffs alleged violation of building
restrictions placed on the property in 1962. The restrictions limted
buil dings on the lots to one detached single-famly dwelling not exceeding
two and one-half stories in height and a private garage or carport for not
| ess than two nor nore than three cars.

Loui siana's Mental Retardation Law, Chapter 4 of Title 28 (LSA R S. 28
380-444), was anended and re-enacted by Acts 1982, No. 530, effective
August 1, 1983). As anended, LSA 28: 381(5) provided that "community
hones for six or fewer nentally retarded persons, with no nore than two
live-in staff, shall be considered single-fanmly units having comobn
interests, goals, and problens."

The Children's Foundation contended that Chapter 4 of Title 28 is a valid
exercise of the state's police power and thus supersedes the building
restriction. On the other hand, plaintiffs argued that to apply the
statutory definition of community hone to the building restriction inpaired
the obligation of their contract in violation of the state constitution

Reversing the | ower court, the appellate court held that the |egislative
definition of conmunity hones is reasonably related to the protection and
pronotion of a public good and thus within the police power of the state.
The court specifically declared that "the public at large will be greatly

benefitted by the integration of handi capped individuals into the nmainstream
of society."
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In Aark v. Manuel, 463 So. 2d 1276 (La. 1985), the Louisiana Suprene Court,
reversing a |l ower court decision, ruled that R L.28: 478C, insofar as it
deni es the Laf ayette Association of Retarded Citizens the right to use a
resi dence for a community hone for retarded individuals without the prior
approval of the local governing authority of the Town of Scott, Louisiana,
viol ates the equal protection clauses of the United States and Loui si ana
Consti tutions.

The d arkes, who owned and lived in a house in the subdivision, sought an
injunction to prevent LARC from operating the community hone. The Loui siana
Suprene Court found that a restrictive covenant attached to the Iot, which
required that it be used for residential purposes only, was not violated by
LARC s proposed use.

That the hone's occupants are given training to live in a comunity rather
than an institutional environnment did not convert the use to a conmmercial or
nonr esi dential one, the court ruled. Al though the covenant prevents
erection of any structure other than a single-fanmily swelling, there are no

l[imts on the nunber of occupants nor any requirenment that the occupants be
rel ated.

The provisions of RL. 28:478(C), a subsection of Chapter 5, "G oup Homes
for Handi capped Persons Act" of Title 28 of the Revised Statutes, requires a
| ocal sponsor to notify the | ocal governing authority of an intent to file
an application with the Departnent of Health and Human Resources to open a
conmuni ty home and thereafter to secure site approval fromthe |oca
governing authority.

Appl yi ng a hei ghtened scrutiny or "nmeans" test, and citing the opinion of
the United States Court of Appeals, Fifth Grcuit, in the deburne case, the
Loui si ana Suprene Court ruled that there was no substantial relationship
between this restriction on the establishnent of group hones for the
mental ly retarded and any inportant governnental objective. There is no
legitimate state interest in requiring a group home to obtain |ocal approva
of the site while not requiring other owners or lessors to do |ikewi se. The
definition of "comunity home" as six or fewer retarded persons and two
live-in counselors together with a 1,000-foot radius limt insures that
undue popul ati on concentration is not created.

Connecti cut

A Norw ch, Connecticut citizens group challenged the 1979 state zoning | aw
requi ring comuni ty-based residences for six or fewer retarded persons to be
treated as single-fam |y homes for zoning purposes. The citizens group
seeks to halt efforts of the State Departnent of Mental Retardation to
establish a group hone in a |arge Norwi ch residence, alleging that the state
zoning law is an invalid exercise of |egislative power with respect to the
hone-rul e doctrine



35

Q her Legal Chall enges

Al abama

Two court contests have halted construction of group hones for persons with
devel opnental disabilities in the communities of Huntsville and Hartselle.

In Board of Adjustnent, City of Huntsville vs. Cvitan Care, Inc. and
Huntsville Goup Honmes, Inc., the city contested two co-located group hones,
one supported by devel opnental disabilities funds. Huntsville contended

that the group hones were not single-famly dwellings and were transitory in
nat ure.

Civitans Care, Inc., |leased two buildings to a nonprofit corporation
established to provide handi capped and nentally retarded persons wth
housi ng and ot her services. The | essees proposed to establish for

devel opnental |y disabled citizens two residential prograns designed to
provide a famly-like occupancy. Residents would receive training and
participate in day progranms to acquire comunity living skills. Each
dupl ex, one for wonen and one for nen, would house six devel opnental |y

di sabl ed adults plus resident nanagers. Funding woul d be provided by the
state and, when possible, by the residents thenselves. Meals would be
furni shed by staff with help fromthe residents.

The | ocal zoning board denied a request that the two hones be consi dered

"fam | y-only occupancy" and al so rejected an alternative request for a
variance. The |ower court upheld the zoning board.

The Al abarma G vil Court of Appeals affirmed, citing the ruling in Cty of
GQuntersville v. Shull, 335 So. 2d 361 (Ala. 1978) as controlling. In the
Shul | case, a conparable living arrangenent in a town with a simlar zoning
ordi nance was held to be a room ng or boarding house and thus not a

permi ssible use within a family-only zone. The applicabl e ordi nance defi ned
a boarding home as a place where "for conpensation neals are provided for
three or nore persons.” The fact that conpensation for residents woul d be
received was a factor in deciding that the group hone residents would not
constitute a famly (Cvitans Care, Inc. v. Board of Adjustment of the Gty
of Huntsville, 437 So. 2d 540 (Ala. Gv. App. 1983).

Vol unteers of America, a nonprofit organization, was ready to proceed with
construction of a $225,000 HUD Section 202-funded group home on a vacant | ot
in Hartselle, a site once occupied by a church. The group hone, one of five
to be built across the state, was to be part of a program operated and
managed by the Vol unteers of America through contracts with the Depart nent
of Mental Health and Medicaid. The plan was for a honme that would al so
serve as a training center for nine devel opnentally disabled adults, who
woul d receive 24-hour daily supervision by professional staff.
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Unabl e to deci de whet her the home nmet P-3 zoning ordi nances, the Gty

Pl anni ng Conmi ssion referred the matter to the Zoning and Adj ustnent Board,
which is responsible for ruling on zoning questions and considering
variances. At issue was whether the center could be defined as an
"apartnent conplex."”

The city granted a variance to build on the site, but HUD refused to approve
the site because of railroad noise pollution. The hone was constructed at
another site and is operating as a Medicai d-approved 10-bed residence.

Texas .

In July 1980 Jan Hannah purchased a house in C eburne, Texas, with the
intent of leasing it to Ceburne Living Centers, Inc., a private nonprofit
Texas corporation organi zed to establish and operate group hones for
nentally retarded persons. The corporation planned to open a group hone for
thirteen mildly to noderately retarded adults of both sexes. The group hone
was to be certified as an ICF/ MR Level 1. The Living Center operated three
group homes in neighboring comunities.

Hannah applied for a special use permt, required under a city zoning

ordi nance in areas designated R-3, high-density, mnmulti-use areas. The

ordi nance al |l owed boardi ng and | odgi ng houses, fraternities and sororities,
hospital s, schools, nursing hones, and private clubs in the area. A specia
use pernmit was required of "hospitals for the insane or feeblem nded,

al coholics or drug addicts, or penal or correctional institution."

Fol l owi ng as public hearing, the city council denied the pernmt, citing the
foll owi ng reasons:

1 Attitude of a majority of the property owners | ocated within 200 feet
of the group hone.

2. Location of a junior high school across the street.
3. Concern for fears of elderly residents of the nei ghborhood.
4, Concern over the legal responsibility of the Living Center for actions

of the residents.

5. Location on a 500-year flood plain
6. In general, presentations at the hearing were unfavorable.

The Living Center brought suit in the United States District Court for the

Northern District of Texas, claimng that the ordi nance di scri m nated

agai nst handi capped persons in violation of the federal Revenue Sharing Act
and the equal protection and due process cl auses of the Fourteenth Arendnent
to the United States Constitution

Rul i ng agai nst the Living Center, the court found the ordinance "rationally
related to legitimate purposes and interests of the city" and "not
arbitrary, capricious or irrational."
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In arriving at this conclusion, the court rejected the -plaintiff's
contention that nentally retarded persons constitute a "suspect" or
"quasi-suspect” class and, therefore, deserve a higher |evel of judicia
scrutiny in cases of alleged discrimnation

The United States Circuit Court of Appeals for the Fifth Crcuit reversed
the District Court decision, holding that the ordi nance viol ated the equa
protection clause. The court ruled that nentally retarded persons are a
"quasi - suspect" class, receiving heightened or intermediate judicial
scrutiny of classifications affecting them The classification nmust bear a
"fair and substantial"™ relation to "inportant government objectives."

Equal Protection Guarantee: Three Tests

The equal protection guarantee includes all governnmental actions that
classify individuals for different benefits or burdens under the | aw. The
classifications cannot be based on-inpermissible criteria or arbitrarily
used to burden a particular group

Whet her a classification neets the equal protection guarantee depends on the
purpose of the legislation and the degree of relationship between the end

sought and the group affected. This depends on what standard of reviewis
appl i ed.

L Rational basis. (ls the legislation creating the classification
rationally related to a legitimate state interest?)

The U.S. Suprene Court holds that economic classifications and those
dealing with general social welfare regulation need only be rationally
related to a legitimte governnental objective.

2 "Means" or "heightened scrutiny.” (ls the classification substantially
related to an inportant governnental objective?)

3 Strict scrutiny. (ls the classification necessary to pronote a
conpel ling state interest?)

The U.S. Supreme Court has held that only classifications infringing
upon certain fundanental constitutional rights or classifications that
di sadvantage "discrete and insular mnorities" will be subjected to
strict scrutiny.

Legislation of this type will be upheld only if necessary to pronote an
extrenely or conpelling end of governmnent.

In the traditional equal protection analysis, the initial deternmination is
whet her a given act di sadvantages a suspect class or infringes on a
fundanental right. |If it does not, the act need only rationally further sone
legitimate, articulated state purpose or goal. This level of scrutiny e
rarely renders an act unconstitutional
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But with a finding that a suspect class or fundanental right is involved, an
act will frequently fall short of pronoting a conpelling state interest (the
strict scrutiny of reviewlevel).

Courts have been reluctant to define as suspect any but the nost arbitrary
classifications. |In fact, only classifications based on race have been
uniformy treated as suspect.

O her classifications, such as those based on gender and illegitimcy, have
been categorized as quasi-suspect and subjected to a "nmeans scrutiny" test, a
mddl e tier between strict scrutiny and rational basis. Under this test,

a classification nust be reasonable, not arbitrary, and nmust rest on sone

ground of difference bearing a fair and substantial relation to the object
of the legislation.

I ssue of First |npression

In applying the mddle tier Ievel of scrutiny to statutes affecting the
mentally retarded in the C eburne case, the United States Court of Appeals,
Fifth Grcuit, noted that although sone district courts had di scussed the
i ssue whether the class of nentally retarded persons is suspect, nho
appel | ate opi nion had addressed the issue. |n deciding this issue of first
i mpressi on, the court exam ned the indicia of suspect classes previously
identified by the U S. Suprene Court.

The high court considered whether the class was "saddl ed with such
disabilities, or subjected to such a history of purposeful unequa
treatnment, or relegated to such a position of political powerlessness as
to command extraordinary protection fromthe majoritarian politica

process." If menbership in a minority group is inmutable, special
protection is nore |likely afforded the class.

Fifth Crcuit Reasoning

The condition of the nmentally retarded was immutable. Until the 1970's

admittance into the public schools was universally denied. |In the first
hal f of the twentieth century, an organizati on sought to eradicate the
retarded through euthanasi a and conpul sory sterilization. "As part of this

pattern of mistreatnent, nentally retarded persons have been segregated in
renote, stigmatizing institutions," the court stated, "which has perpetrated
the historical msunderstanding of such individuals and | ed to w despread
fears and uncertainty." Disqualified fromvoting in nbost states, this group
could truly be said to lack political power.

This conbination of factors - historical prejudice, political powerlessness,
and imutability - called for heightened scrutiny of any |egislation
di scrimnating against nmentally retarded persons.

However, the classification mght well be relevant in sone instances, such as
the types of school prograns to which a child is assigned or the types of

enpl oyment for which an adult is qualified. The court therefore declined to
apply the strict standard of review, but concluded that nentally retarded
persons are a quasi-suspect class and that internediate scrutiny is required
for laws discrimnating agai nst them



39

Furthernmore, the court found hei ghtened scrutiny appropriate while a statute
makes it nore difficult for this class to enjoy an inportant right. In the
absence of the individual's owmn famly or a suitable foster honme pl acenent,
group homes are the principal alternative for community living for the
mentally retarded. Their availability is essential to the devel opment of
normal |iving patterns.

Under the hei ghtened scrutiny equal protection test, the ordinance was
facially invalid because it did not substantially further an inportant
governnent al purpose, and was also invalid as applied.

U. S. Suprene Court Decision

The majority opinion found that nentally retarded persons, who have a
reduced ability to cope with and function in the everyday world, are
different fromother persons, and the state's interest in dealing with and
providing for themis a legitinate one. "The distinctive |egislative
response, both national and state, to the plight of those who are nentally
retarded denonstrates not only that they have uni que probl ens, but also that
| awmrakers have been addressing their difficulties in a manner that belies a
continuing antipathy or prejudice and a correspondi ng need for nore
intrusive oversight by the judiciary than is afforded under the normal equa
protection standard."

Moreover, the court went on to say, the |egislative response, which could
not have occurred and survived w thout public support, negates a claimthat
the nentally retarded are politically powerless in the sense that they have
no ability to attract the attention of |awnrakers.

Hol ding that |egislation affecting the nmentally retarded need only be
rationally related to a legiti mate governnmental purpose, the court stated
that this standard "affords governnent the | atitude necessary both to pursue
policies designed to assist the retarded" and to freely and efficiently

engage in activities that burden the retarded in what is essentially an
i nci dental manner.

In this case, irrational prejudice led to the denial of the pernit, as there
was no rational basis for believing that the hone posed a special threat to
the city's interests. The city's denial under its zoning ordi nance of a
permit for a group home to house 13 mentally retarded adults of both sexes
inamulti-use, high-density zone was invalid under the equal protection
clause of the Fourteenth Anmendnent to the U S. Constitution.

The mgjority opinion was witten by Justice Byron Wite.
Concurring Opinion: One, Not Three, Standards
In a concurring opinion, Justice Stevens, joined by Chief Justice

Warren Burger, questioned any need for different |evels of equal protection
scrutiny.
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Justice Stevens is of the opinion that the tiered analysis of equa
protection does not describe a |ogical nethod of deciding cases, but a

met hod the Suprene Court has used to explain decisions that apply a single
standard in a reasonably consistent manner. Cases involving classifications
based on alienage, illegal residency, illegitimcy, gender, age, or nental
retardation do not fit into sharply defined classifications.

The rational basis test, properly understood, adequately explains why a | aw
that deprives a person of the right to vote because of skin pignentation
violates the equal protection clause. It would be irrational to limt the
franchi se on the basis of height or weight and equally so to limt it on the
basis of skin color. No special standard of scrutiny is needed.

In equal protection cases, the basic questions are: (1) Wuat class is
harnmed, and has it been subjected to a tradition of disfavor by our |aws?
(2) What public purpose is served by the law? (3) Wuat is the
characteristic of the disadvantaged class that justifies the disparate
treatment? Generally, the answers reveal whether the statute has a rationa
basis. The answers result in virtually automatic invalidation of racia
classifications and validation of nost econom c qualifications, but provide
different results in cases involving alienage, gender, or illegitimcy. That
is not because the court applies an intermedi ate standard of review, but
because the characteristics of these groups sonetines are rel evant and
sonetimes irrelevant to a valid public purpose.

Di ssenting Qpinion

Justice Marshall, joined by Justices Brennan and Bl acknan, concurred in the
part of the judgment that declared the pernmit denial a violation of the
equal protection clause, but dissented fromthe part regarding | evel of
scrutiny, stating that classifications involving the nentally retarded
shoul d be subject to nmore than minimumrationality review

When a zoni ng ordi nance works to exclude the retarded fromall residentia
districts in a community, two considerations require that the ordinance be
justified as substantially furthering legitimte and inportant purposes.

1. The interest of the retarded in establishing group hones is
substantial. The right to establish a honme is one of the fundanenta
liberties enbraced by the due process clause. As
deinstitutionalization has progressed, group hones have becone the
primary means by which retarded adults can enter life in the comunity.
Excl udi ng group hones deprives the retarded of nmuch of what nmkes for
human freedomand fulfillnent - the ability to formbonds and take part
inthe life of the community.
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2. The nentally retarded have been subject to a lengthy and tragic history
of grotesque segregation and di scrimnation.

During nuch of the nineteenth century, nental retardation was viewed as
nei ther curable nor dangerous, and the retarded were largely left to
their own devices. By the latter part of the century and during the
first decades of the twentieth century, social views of the retarded
underwent a radical transformation with the advent of social Darw nism
and eugenics. The "feebl em nded" were portrayed as a nenace to society
and civilization. A regine of state-nmandated segregati on and
degradati on emerged that "in its virulence and bigotry rivaled ... the
wor st excesses of Jim Crow. " Massive custodial institutions were built
to warehouse the retarded for life. The aimwas to halt reproduction
of the retarded and nearly extinguish their race. Marriages continue to
be not only voidable but also a crininal offense in sone states
(Kentucky, M chigan, and M ssi ssi ppi).

As of 1979, nost states still disqualified "idiots" fromvoting

wi thout regard to individual capacity and with discretion to exclude
left in the hands of |owlevel election officials.

Rat her than striking the ordi nance down, the Court invalidated it only as
applied to the Living Center. Invalidating on its face the ordi nance's
speci al treatnent of the "feebl em nded" would place the responsibility for
nmore narrow tailoring and updating it on the city's legislative arm

The di ssenting opinion upheld the Fifth Grcuit decision in its entirety. It
di ssented fromthe majority opinion in the way it reached its result and with
the "as-applied" renedy.

Virginia

Home owners in two Chesterfield County communities sought to bl ock
construction of two hones for nmentally retarded adults. Each hone was
designed for four adults and one full tine counselor. Orega Corporation, a
nonprofit agency, owned the two |l ots and planned to build the hones.

The horme owners argued that their subdivision covenants restricted housing
to single-famly residences. The QOrega Corporation, on the other hand,
contended that the covenants dealt with the type of buildings to be
constructed and whether they were used for residential purposes. Onega
further argued that "famly" should be interpreted broadly; otherw se three
unrel ated school teachers or a family with a live-in maid would not be
allowed to live in the nei ghborhood.

A 7-1 decision of the Virginia Supreme Court affirned the |Iower court's
ruling for the hone owners, declaring that group hones for nentally retarded
adults cannot qualify as single-famly housing if a counselor lives with the
group. Though the court agreed that "famly" should be interpreted broadly,
it stated that the presence of counselors and their supervision of the
occupants woul d convert what m ght otherw se have been a single-famly use
intoafacility.
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Property Value: Up or Down?

Est abl i shment of a group home often encounters nei ghborhood resistance, the
fear being that it will adversely affect property values and alter the
character of the nei ghborhood. Nunerous studies (Col unbus, Onhio; Decatur,
Illinois; Green Bay, Wsconsin; Lansing, Mchigan; Philadel phia; San

Franci sco; Washington, D.C.; Wite Plains, New York, and New York State)
allay this fear.

The studi es were conducted in upper mddle class, single-famly, nultiple
fam Iy, |ow income housing, apartnent conplexes, and in white, black, aged,
and m xed nei ghborhoods. In Lansing, Mchigan, the average sal es price
after the group home was established was equal to or higher than for the
control neighborhood. O 365 Phil adel phia property transactions tracked
in a six-block radius of a nunmber of facilities, 59 percent occurred before
the facility opened and 41 percent after. There was no decline in property
val ues; but there was sone indication that property val ues increased | ess as
distance fromthe facility increased, suggesting that a facility nay be a
positive factor in upgrading a nei ghborhood.

An Chi o study found that property values in nei ghborhoods with group homes
had the same increase or decrease in nmarket price as hones in sinilar

nei ghbor hoods; that close proximty to a group honme did not significantly
alter the market value of a property, nor did adjacent properties decline in
val ue; and that group hones did not generate nore nei ghboring property
turnover than in other simlar nei ghborhoods.

None of the variables altered the fact that the facilities contributed to
the economic stability of the neighborhood. The facilities were quiet,

wel | -mai ntai ned homes. There was no evi dence of nei ghborhood saturation,

incompatibility with neighboring properties, visible or annoying residents,
or decline in nei ghborhood character.

Legal Chall enge

A G eenwi ch Tax Review Board reduced the assessnments fromfive to ten
percent for nine houses near a group honme for nmentally ill adults. The
Mental Health Law Project (Washington, D.C.), representing the Connecti cut
Associ ation of Residential Facilities, joined the Attorney General in
chal l engi ng the board (Lieberman v. Greenwi ch Tax Revi ew Board, April 19,
1985). The suit - the first of its kind - charged that because the decision
was based only on unwarranted fears and prejudi ces agai nst persons with
mental illness, it violated state and federal |aw and the state and federa
consti tutions.
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Communi ty Accept ance

The factors were identified in another Chio study that indicated the
degree of acceptance that nmay be antici pated when opening a group |iving
arrangenent in a residential area. These factors are:

L Nunber of similar hones in a nei ghborhood

G oup hones |l ocated close to other group homes given an appearance of
saturati on.

2 Transi ence of the nei ghborhood

Honmes | ocated in sem -transi ent nei ghborhoods are less likely to
encount er opposition than those in nore stable nei ghborhoods.

3. Amount of traffic

Honmes | ocated on streets, avenues, or boulevards with noderate traffic
experience | ess opposition then those on lightly or heavily travel ed
streets.

A. Previ ous use of hone

Honmes previously occupied by a nuclear famly are nore likely to be
opposed than those previously used in another manner, or hones
constructed by the operator.

5. Age of nei ghbors

Younger nei ghbors are apt to exhibit a nore positive attitude toward
the group living arrangenent and the people living there.

6. Nunmber contributing to househol d i nconme

Househol ds with one econonic provider are nore apt to view the group
hone negatively than those with nore than one provider.

7' Length of tinme in nei ghborhood

Those who have lived | ongest in a nei ghborhood are nore apt to view the
group hone negatively.

8. Par ki ng

G oup hones with parking lots on the property are nore likely to
encount er opposition than those that use on-street parking.
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9. Resi dent Gender

G oup honmes with all females or both mal es and femal es encounter |ess
opposition than all-nale hones.

10. Staffing
The nore staff enployed, the nore positive the attitude of nei ghbors.

Hundreds attended a day long District of Colunmbia City Council oversight
hearing in the fall of 1984 to determ ne how the city's three-year-old
experiment with community-based facilities was working. Neighbors expressed
strong support for group homes in their conmunities and recomrended creating
nore of them

Attitude change was evident on the part of Ceveland Park residents, who had
vi gorously opposed the opening of a hone for retarded persons in their

nei ghborhood three years earlier. They attended the hearing to voice
support for and goodwi Il toward their group honme nei ghbors.

Communi ty Educati on

A Nei ghbor hood Opi ni on survey conducted by the University of Dayton in
nei ghbor hoods with and w thout group hones found general agreenent that
mental ly retarded persons have a right to live in the conmunity and that a
group hone is preferable to an institution. Al nost 85 percent were
uncertain how well the hone would be maintai ned, and 70 percent whether
property val ues woul d be affected; over 80 percent were undeci ded about
staff quality; and 75 percent did not know whether residents woul d have a
negative effect on the nei ghborhood. Mre than 40 percent thought staff and
residents should have nore contact with people in the nei ghborhood, but nore
than 41 percent were undeci ded.

This survey underscores the need for greater conmunity education. "A Kit
for Community Acceptance of G oup Homes," prepared by the W sconsin Counci
on Devel opmental Disabilities, has proved very effective in fostering
successful community |iving arrangenents.

The New Jersey Devel opnental Disabilities Council and the New Jersey

Di vision of Mental Retardation have initiated a statew de nmedia canpaign to
i ncrease public understandi ng and acceptance of group homes for persons with
devel opnental disabilities. Laddin and Conpany, Inc., New York, a private
advertising agency, will donate its tine and talent to devel op the canpaign.

The canpaign is the result of a Wiite House initiative to encourage
cooperation between the public and private sectors. New Jersey is one of
the first states to pioneer the use of a nodel based on the arrangenent

exi sting between federal agencies and the National Advertising Council since
World War 11. Production costs for the New Jersey group horme canpaign wll
be paid by the New Jersey Devel opnent Disabilities Council and the Division
of Mental Retardation



Wnd Up

The richness of Anerica's diversity is one of its strengths. Humanki nd's
goals will be achieved through divergent neans. Courts have paved the way
for the Solons. The torch is returned now to the advocates who must sel ect

fromthis experience the appropriate actions to translate public policy into
the reality of a finer society.
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STATE ZONING LEGISLATION

STATE LAM (33)

Arizona Title 36, Chap. 5.2, Revised Statutes

California Welfare and Institution Code
5115-5116

Colorado Revised Statutes, 30-28-115,
27-10.5-133

Connecticut Chapter 124, Sec. 8-3e, Conn. Code

Delaware Chapter 390, Laws of 1979, amending

Title 9, Chaps. 26, 49, 68 and
Title 2, Chap. 3, Delaware Code

District of Columbia Zoning Conn. Regs., 7/9/81, pursuant
to D.C. Code Sec. 5-413 et seq.

Florida Section 163, 3177(6) (f),
Fla. Stats*

Hawaii Chapter 46, Hawaii Rev. Stat.,
1992 Suppl.
Idaho Chapter 65, Title 67, Sections
6530-6532
Indiana Section 16-10-2.1, Ind. Code
Iowa Chapters 338A.25 and 414.22, Code of 1983
Louisiana Chapter 4, Title 28, Sections 381,

473-476, Rev. Stats*
Maine Chapter 640, Laws of 1962

Maryland Art. 50A, Ann. Code, 1977
Replacement Vol. and 197 7 Suppl.

Michigan Public Act Nos. 394-396 Public
Acts of 1976 (January 3, 1977)

Minnesota Chapter 60 11.2702

Missouri Section 39.020, Missouri Revised
Statutes, 1978

Montana Revised Code 11-2702
Nebraska Section 18-1744-47, Revised

Statutes, 1960 Suppl.
Nevada Chapter 154, Laws of 1981



STATE
New Jersey
New Mexico

New York

North Carolina

Ohio
Rhode Island

South Carolina

Tennessee

Texas

Utah

Vermont

Virginia

West Virginia

Wisconsin
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STATE ZONING LEGISLATION — Continued

LAM (33)
Chapter 139, 40:55D, Laws of 1978
House Bill 473 (April 7, 1977)

Chap. 468. Sec. 41.34, Laws of 1978

Chapter 168 of GeneralStatutes, as
amended by Senate Bill 439, 1961
Session (June 12, 1981)

Senate Bill 71 (August 1, 1977)
Senate Bill 918 (May 13, 1977)

Section 1A of Act 653 of 1976, as added
by Act 449 of 1978 (April 4, 1978)
as amended June 13, 1983

Senate Bill 894 and House Rill 777
(April 1978)
Senate Bill 940 (June 1985)

Sections 10-9-2.5 and 17-27-11.3,
Utah Code Ann. 1953

H. 696 (March 23, 1978)
24 V.S.A. 4409 (d)

Chapter 648, Laws of 1977;
Code 15.1-486.2

Chapter a, Article 24, Section 24-50b and

Chapter 37, Article 17, Section 2
Code, 1931 as amended

Chapter 205, Laws of 1977
(March 23, 1977)
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STATE ZONI NG LEG SLATI ON

STATE NONE

Al abama

Al aska Not presently an issue
Ar kansas

Georgi a Hone rul e; |ocal issue
Illinois Horme rul e

Kansas

Kent ucky Horre rul e

Massachusetts

M ssi ssi ppi Not an issue
New Hanpshire Local | evel
Nort h Dakot a

Gl ahona Not an issue
O egon

Pennsyl vani a

Sout h Dakot a Local level. Opted not to-nore harm
t han good

Washi ngt on

Wom ng



Zoning Statutes Type of Humber of Tvpe Conditional Sate Licensing of Facilities Dispersal of
State Community Facility Residents lge Permits fequired Licensor Facilities Required
ARLZ, Rsidential Facility 6 or fewer developmental ly yes yes not specified 1,200 ft. radius
Rev. Stat., disabled persons
536-581, 582 Apts, /rooms zone T or more
CALIF, family care foster, 6 or fewer mencally disordered yes yes not specified not speclfiied
Welf. & Inst. group home or otherwise
Code 55515-5516 handicapped persons
or dependent and
neglected children
COLO. Rev, Scat. group homa B developmental Ly yes yes Health Dept. 750 ft. between
530-28-115, disabled persons facilities
§2710.5-133
CONM. community residence 6 or fewer and meéntally retarded not Yes not speclfled not specified
Chap. 124, 1 staff specified
Sec, 8-3e,
Conn, Code
D.C., Zoning community-based up to &, plus mentally rerarded
Comm, Regs., reaidential supervisor and
7/9/81 pursuant facilities family-H-1
to D.C. Code
Sec. 5-413 et seq. 5-8 in R-1
5-B in R-2 none in same square
or 1,000-it. radius
=15 in R=2-R-& special none in same square
exception or 500-ft radius
more than 13 in special nene in same square
R-1 and R-2 exception or 1,000-ft. radius

more than 15 in
R-1 and R-2

gpecial exception

nene in same sguare
or S00-ft, radius




Zoning Scatutes Type of Number of Type Conditional 5Sate Licensing of Facilities Disperzal of
State Community Facilicy Residents Uze Permits Heguired Licensor Facilities Required

DEL. residential 10 or fewer developmentally nok yes not speciiied 5,000-ft. radius

Ch. 390, Laws of dizabled persons spectiled

1979, amending

Title 9,

Ch. 26, 4%, 68

and Ticle 2,

Ch, 3, Del. Code

FLA. group and Foster homes

Sec. 163,

JLTTBNOEY,

Stats.

HI, group home 8 or fewer plus developmentally yes not not specified not specified

Chap. ab, 2 supervisory disabled specified

Hev. Stat., staff

1982 Suppl.

10, group home B or fawer mentally and/or no yes Dept, of not specified

Chap. 65, plus I handicapped physically Health and Welfare

Title &7, staff

Secs, B530-6332

IND, Sec. 16-10 Eroup home 8 or fewer developmentally not yes 0D residencial 3,000 ft. between

2.1, Code plus 2 staff disabled persons specified facilities group homes

council

1A, family home 8 or fewer, and developmental 1y yes ¥ mile for new femily

Ch. 358A.25, SUppOTE disabled home !

Code 1983, personnel

Ch. 514.22,

Code 1983

LA. group home & or fewer plus mentally and not yes Health & Human 1,000-ft. radius

Tic. 28, Ch. &, 2 gtaff physically speclfied Resources

Rev. Stat., handicapped Dept.

Secs. L7/5-478




Zoning Statutes Type of Humber of Type Conditional Sate Licensing of Facilities Dispersal of
EE:’LtE Community Facility Rasidents Use Parmits Required Licensor Facilities Required
M. » group home 4=8 mentally not yas Health & not specifled
Ann. Code, retarded gpecified Mencal Uygiene
1977 Replacement Dept.
Vol. & 1977
Suppl.,
Art. 59A
ME. group home 8 or fewer mental handicaps no not 1,500-ft, dispersal
Chap. 640, or developmental specified limit; no exceasive
Laws of 1982 disabilities density
MICH. residential faclility & or fewer persons in need of yes ves Dir., Dept. of 1,500 fr. (3,000 ft.
Act Nos. 394-396 supervision or care Social in ¢ities over
Public Acts of Services 1 million pop.)
1976 (Jan, 3, between facilities
1577} unless permitted by
local ordinance
MINN. group home, 6 or fewer mentally retarded or not yes Public Welfare 300 ft. between
Stat. foster home physically specified Commissioner facilicies unless
S4B, A5T(T7)=(8); residential facility 7-15 handicapped persons ¥yes conditional use
252,18 permit granted
M. group home B or fewer plus mentally retarded or Mo not may establish
Sec, B9,020, 2 houseparents physically specified reasonable densicy
Mo. Rev, Stat., or guardians handicapped persons standards
1978 ;
MONT . group, foster or B or [ewer developmental 1y yes yas Dept. of not specified
Rev. Code other home digabled or Health &
S11.2702 handicapped persons Envir. Sei. &
Dept. of Soec.
& Rehab.
W.C. family care home 6 or fewer plus temporary or not allowed not % mile radius
Ch. 168 G. 5., supervisory and phiysical, mental, or specified

as amended, 1981

support
personnel

emoCional disability



Zoning Statutes Type of Humber of Type Conditional Sate Licensing of Facilitles Dispersal of
State Community Facility Residents Use Fermits Reguired Licensor Facilities Required

NEB, F group home 4=A plus mentally retarded, yes, if yes Health Dept. metropolitan area-%

5. 18=-1744 resident cerebral palsy, within 1,200 mile

1747, Neb. e ra autism fr, population (variances

Rev, Stats., permissible)

1980 Suppl. 1,000 or fewer - L
1,001-9,999-1 for
every 2,000 residents
10,000-4% ,000-1 for
every 1,000 residents
50,000-249,999-1 for
every 10,000
recidents
250,000 or more=1 for
every 20,000

NEV, community residential 6 or fewer mentally retarded not not not specified not specified

Chs 15&, facilicy plus 2 specified specified

Laws of 1981 houseparents

Hod. group home, 15 or fewer developmentally ves, 1f yes Dept, of Human 1,500 fr.; density

Ch, 159, half-way house, disabled or memtally more than & Services limit of 50 persons

S40:55D0, ICF il persons or .5% of total pop.

Laws of 1978 of mimicipality

N.M. community 10 or fewer not specified not ves nat specified not specified

H.E, 472 residences specified

(Apr. 7, 1977)

H.X. commumity L4=14 mentally disabled not yas Office of no concentration that

Ch. 468, residential specified HMental Health substantially alters

541,34, Laws facilicy or Office of character of areas

of 1978 Mental )

Retardation & %
Developmental

Disabilities



Zoning Statures Type of Humber of Type Conditional Sate Licensing of Facilities Dispersal of
Stace Community Facility Fesidents Use Permits Required Licensor Facilities Required
oHIO family home £ or fewer developmental 1y not yes Chief of not specified
Am, Sub, disabled persons specified Division of
8.B, No. 71 Mental
(hug, 1, 1977) Retardation
R.1. any type of 6 or fewer children of adults not no not specified
£.B. 91B residence specified
(May 13, 1977)
5.C. residential 9 or Eewer mental 1y handicapped not YEB Dept. of yes
Act 449 of 1978 facility specified Mental
(Apr. &, 1978) Retardacion or
Dept. of
Mental Health
TENM. group home 8 or fewer mentally retarded & not not net specified not specified
5.H. ES& plus 2 phy=ically specified specified
{dpr., 1978} houseparents handicapped
TEX. family home 6 or fewer plua mental or physical ili3 Yes Depc. of Dispersal limit of %
5.B, 940 2 supervisors impairments Mental Health mile from existing
1983 and famlly home;
Retardation automobile density
limit of 1 per
bedroom
UTAK residencial 8 or fewer handicapped Yes yes Dept, of 1 mile
Secs. 10=9=2.%, facilicy plus houseparents  persons Social
and 17-27-11.5, Or mandgers Services
Utah Code Ann.
1953
Vi, family care, 8 or fewer mentally retarded & yes not proportional to pop.
Code other apecified & population density

515.1-486,2

foster group home

developmental ly
disabled persons

in state



Zoning Statutes Iype of Bumber of Lype Comditional Sate Licensing of Facllitles Dispersal of
Stace Comunity Facllity Residencs Use Permits Required Licensor Facilities Required
VT, community care b or fewer developmental ly not yies L,000 ft. between
24 V5.4, #  or group home disabled & specifiedl facilities
S409 (42 physically
handicapped

W VA residential facility 8 or fewer and developmentally yes for more  yes Health Dept. 1,200 ft. dispersal
Chap. 8, Art. 24, 1 supervisors disabled and than 1 limit outside city, 1
Sec. 50b; Arc. 17, mencally 111 development - per block face inaide
Sec. 2, Cpde, ally city for mentally ill
1731, as amended disabled and

3

suparvisors,

OF PErSONS

with

behavioral

dizsabilicias
wis, communlty reslidences 1-1&6 or mora peregong in need of not yes Health & 2,500 ft. hetween
Ch. 205, Laws supervision specified Social faciliries unless
of 1977 foater home for 1-4 Services Dept. permicted by local

children

From {in part) American Bar Asscclation, Developmental Disabilities State Legialative Project (Washingten, D.C., 1978)
Ariz., Col., Del., Fla., Hawail, Idaho, Ind., Jowa, La., Maine, Md., Mo., Neb., Hev., H.C., N.¥., 5.C,, Tenn., Utah, Vt,, Va., W.Va., Wis.; and D.C. added

by author.,

exceptlong alsc
density 1imic {cocal
capacity of 25
perasons, or Ik of
pop., whichever is
grﬂatzr]




